general conditions relating to financing memoranda

(Annex A to Framework Agreement)
In these General Conditions the term “the recipient” shall be understood as referring to the Government of Slovakia.

title I – financing of projects
article 1 – commitment of the community
The commitment of the Community, hereinafter referred to as "the EEC Grant", the amount of which is laid down in the financing memorandum, shall determine the limit within which commitment and execution of payments shall be carried out through duly approved contracts and estimates.

Any expenditure over and above the EEC Grant shall be borne by THE-RECIPIENT.

article 2 – availability of the eec grant

Where the execution of a MEASURE depends on financial commitments from THE RECIPIENT’S own resources or from other sources of funds, the EEC Grant shall become available at such time as the financial commitments of the recipient and/or the other sources of funds, as set out in the financing memorandum, themselves become available.

article 3 – disbursement

Contracts are eligible for disbursements under this financing memorandum only if they are concluded before the expiry date of the Financing Memorandum. Disbursements on such contracts may take place during a maximum period of l2 months after the expiry date of the Financing Memorandum. Any exceptional extension of this period must be approved by the Commission.

Within the limit set on the EEC Grant, requests for funds in the form of a work programme shall be presented to the Commission Delegation by THE RECIPIENT in accordance with the schedule set out in the financing memorandum. Documentary evidence relating to payments made in respect of THE MEASURE shall be made available in support of the request for funds, where the Commission so requires.

However, certain contracts covered by the measure may provide for direct payment by THE COMMISSION to the contractors. Each contract shall lay down the rate and the time of such payments, together with the documentary evidence to be produced.

For the part of the programme implemented by the Recipient, the Implementing Authority shall submit in a Work Programme and not later than 9 months before the expiry date of the Financing Memorandum, for approval by the Commission the contracts that still have to be concluded for the implementation of the programme. The Work Programme shall include proposals for the utilisation of the net interests accrued on the accounts opened in the implementation of the programme, under the condition that the whole of the EC grant will be previously committed.

As regards MEASURES executed on the basis of prepared estimates, a first payment instalment which, save where the financing memorandum otherwise provides, shall not exceed 20% of the amount of the estimate approved by THE COMMISSION, may be made in favour of the recipient in order to facilitate the launching of the MEASURE. Other payment instalments shall be made available, at the request of the recipient, subject to the same conditions set out in the paragraph 2 above.

title II – procurement
article 4 – general
The procedure to be followed for the conclusion of works, supplies, and technical cooperation contracts, shall be laid down in the financing memorandum following the principles set out below.

ARTICLE 5 - CONDITIONS OF Participation
1. Save under the conditions of art.6 THE COMMISSION and THE recipenT take the MEASURES necessary to ensure equality of conditions for participation in such contracts, in particular by publication, in due time of invitations to tender. Such publication is to be made for the Community at least in the Official Journal of the European Communities and for the beneficiary states in the appropriate official journal.

2. General conditions of contracts shall be drawn up in conformity with the models in international use, such as the general regulations and conditions for supply contracts financed from PHARE funds.

article 6 – derogation from standard procedures

Where the urgency of the situation is recognised or where justified on account of the nature, minor importance, or particular characteristics of certain MEASURES, (for example two stage financing operations, multi-phased operations, particular technical specifications, etc.), and related contracts, THE RECIPIENT may, in agreement with THE COMMISSION, exceptionally authorise:

· the placing of contracts after restricted invitations to tender;

· the conclusion of contracts by direct agreement;

· the performance of contracts through public works departments.

Such derogation shall be laid down in the financing memorandum.

article 7 – award of works and supplies contracts

THE Commission and THE RECIPIENT shall ensure that for every operation, the offer selected is economically the most advantageous, particularly in view of the qualifications and guarantees offered by the tenderers, the cost and quality of the services,. the nature and conditions for execution of the works or supplies; their cost of utilisation and technical value.

Results of the invitations to tender shall be published in the Official Journal of the European Communities as quickly as possible.

article 8 – technical cooperation contracts

1. Technical cooperation contracts, which may take the form of studies, supervision of works or technical assistance contracts, shall be concluded after direct negotiation with the consultant or when technical, economic or financial reasons so justify, following invitation to tender.

2. Contracts shall be drawn up, negotiated and concluded either by the recipient or by the commission when the financing memorandum so provides.

3- Where contracts are to be drawn up, negotiated and concluded by the recipient, the commission shall put forward a short list of one or more candidates on the basis of criteria guaranteeing their qualifications, experience and independence and taking into account their availability for the project in question.

4. When there is to be a direct negotiation procedure and the commission has proposed several candidates, the recipient may freely choose the candidate with which it intends to conclude the contract from among these put forward.

5. When there is recourse to a tendering procedure, the contract shall be awarded to the candidate which has submitted the offer which is acknowledged by the recipient and the commission to be economically the most advantageous.

title III – GRANT OF FACILITIES

article 9 – general privileges
Personnel taking part in Community financed MEASURES and members of their immediate family may be accorded no less favourable benefits, privileges and exemptions than those usually accorded to other expatriates employed in the state of the recipient under any other bilateral or multinational agreement or arrangements for economic assistance and technical cooperation programmes.

ARTICLE 10 – ESTABLISHMENT, INSTALLATION, ENTRY AND RESIDENCE FACILITIES.

In the case of works, supply or service contracts, natural or legal persons eligible to participate in tendering procedures shall be entitled to temporary installation and residence where the importance of the contract so warrants. This right shall be acquired only after the invitation to tender has been issued and shall be enjoyed by the technical staff needed to carry out studies preparatory to the drawing up of tenders; it shall elapse one month after the contractor is designated.

the recipient shall permit personnel taking part in works, supplies or services contracts financed by the Community, and members of their immediate family, to enter the state of the recipient, to establish themselves in the State, to work there and to leave the said State, as the nature of the contract so justifies.

article 11 – import and export of equipment

the recipient shall grant the permits necessary for the importation of professional equipment required to execute the MEASURE, subject to existing laws, rules and regulations of the recipient
the recipient shall further grant natural and legal persons who have executed works, supplies or services contracts the permits required to re-export the said equipment.

ARTICLE 12 – imports AND EXCHANGE CONTROL

For the execution of MEASURES, the recipient undertakes to grant import authorisations and authorisations for the acquisition of the foreign exchange, and to apply national exchange control regulations without discrimination between Member States of the Community, Albania, Bulgaria, the Czech Republic; Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovakia, Slovenia and the Former Yugoslav Republic of Macedonia.

the recipient shall grant the permits necessary to repatriate funds received in respect of the MEASURE, in accordance with the foreign exchange control regulations in force in the state of the recipient.

ARTICLE 13 - TAXATION AND CUSTOMS

1. Taxes, customs and import duties shall not be financed out the EEC Grant.

2. Imports under supply contracts concluded by the authorities of the recipient and financed out of the EEC Grant shall be allowed to enter the state of the recipient without being subject to customs duties, import duties, taxes or fiscal charges having equivalent effect.

- the recipient shall ensure that the imports concerned will be released from the point of entry for delivery to the contractor as required by the provisions of the contract and for immediate use as required for the normal implementation of the contract, without regard to any delays or disputes over the settlement of the above-mentioned duties, taxes or charges.

3. Contracts for supplies or services provided by the Slovak or external firms financed out of the EC Grant shall not be subject in the state of the recipient to value added tax, documentary stamp or registration duties or fiscal charges having equivalent effect, whether such charges exist or are to be instituted.

4. Natural and legal persons, including expatriate staff, from the Member States of the European Community executing technical cooperation contracts financed out of the EEC Grant shall be exempted from business and income tax in the state of the recipient.
5. Persona and household effects imported for personal use by natural persons (and members of their immediate families), other than those recruited locally, engaged in carrying out tasks defined in technical cooperation contracts shall be exempt from customs duties, import duties, taxes and other fiscal charges having equivalent effect, the said personal and household effects being either re-exported or disposed of in the state in accordance with the regulations in force in the state of the recipient after termination of the contract.

6. Natural and legal persons importing professional equipment, as provided for in Article 11, shall, if they so request, benefit from the system of temporary admission as defined by the national legislation of the recipient in respect of the said equipment.

title IV – execution of contracts
article 14 – origin of supplies

the recipient agrees that, save when otherwise authorised by THE COMMISSION, materials and supplies required for execution of contracts must originate in the Community, Albania, Bulgaria, the Czech Republic; Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovakia, Slovenia and the Former Yugoslav Republic of Macedonia.

ARTICLE 15 - PAYMENT PROCEDURES

1. For contracts financed out of the EEC Grant, tenders shall be drawn up and payments made, either in European Currency Units (ECU), or in accordance with the foreign exchange laws and regulations of the recipient in the currency of the recipient, or in the currency of the state where the tenderer has his registered place of business, or in the currency of the state where the supplies were produced.

2. When tenders are drawn up in ECU, payments relating thereto shall be made, as appropriate, in the currency named in the contract, on the basis of the equivalent value of the ECU on the day preceding payment.

3. the recipient and THE COMMISSION shall take all measures necessary to ensure execution of payments within the shortest possible time.

TITLE V - COLLABORATION between THE COMMISSION and the recipient
ARTICLE 16 - INSPECTION AND audit
1. THE COMMISSION shall have the right to send its own agents or duly authorised representatives to carry out any technical or financial mission or audit that it considers necessary to follow the execution of the MEASURE. However, THE COMMISSION shall give the authorities of the recipient advance notice of such missions.

the recipient shall supply all information and documents which shall be requested of it, and take all suitable measures to facilitate the work of persons instructed to carry out audits or inspections.

2. the recipient shall :

(a) maintain records and accounts adequate to identify the works, supplies or services financed under the financing memorandum in accordance with sound accounting procedures;

(b) ensure that the aforementioned agents or representatives of THE COMMISSION have the right to inspect all relevant documentation and accounts pertaining to items financed under the f- financing memorandum, and assist the Court of Auditors of the European Communities to carry out audits relating to the utilisation of the EEC Grant.
THE COMMISSION may also carry out an ex-post evaluation and a final audit of the programme. The ex-post evaluation will assess the achievement of the objectives/targets of the programmes as well as the impact on the development and restructuring of the sector concerned.

The final audit will review the local financial data of the programme, providing an independent opinion on the reliability and consistency of contracts and disbursement as well as their compliance with the provisions of the Financing Memorandum. The audit will establish the balance of uncommitted and/or undisbursed funds which shall be reimbursed to THE COMMISSION.

ARTCLE 17 - FOLLOW-UP OF MEASURES

In following the execution of the MEASURE, THE COMMISSION may request any explanation and, where necessary, may agree with the recipient on a new orientation for the MEASURE which is deemed to be better adapted to the objectives in view.

the recipient shall make reports to THE COMMISSION following the time-schedule laid down in the financing memorandum, throughout the period of execution of the MEASURE and after completion thereof.

THE COMMISSION will in the light of the reports and where appropriate of the ex-post evaluation, proceed to the official closure of the programme and will inform the recipient country of the date of official closure of the programme.

TITLE VI - GENERAL AND FINAL PROVIS(ONS

ARTICLE 18 - CONSULTATION - DISPUTES

1. Any question relating to execution or interpretation of the financing memorandum or these General Conditions shall be the subject of consultation between the recipient and THE COMMISSION, leading, where necessary, to an amendment of the financing memorandum.

2. Where there is a failure to carry out an obligation set out in the financing memorandum and these General Conditions, which has not been the subject or remedial measures taken in due time. THE COMMISSION may suspend the financing of the MEASURE, after consultation the recipient.
3. the recipient may renounce in whole or in part the execution of the MEASURE. The Contracting parties shall set out the details of the said renunciation in an exchange of letters.

ARTICLE 19 - NOTICE - ADDRESSES

Any notice and any agreement between the parties provided for herein must be the subject of a written communication referring explicitly to the number and title of the MEASURE. Such notices or agreements shall be made by letter sent to the party authorised to receive the same, and sent to the address notified by the said party. In case of urgency, telefax, telegraphic or telex communications shall be permitted and deemed to have been validity served, provided that they are confirmed immediately by letter.

The addresses ore set out in the financing memorandum.

arbitration
(Annex B to Framework Agreement)

Any dispute between the Contracting Parties, arising out the Framework Agreement or a financing memorandum, which is not settled by applying the procedures laid down in article 18 of the general conditions relating to financing memorandum, shall be submitted to arbitration by an Arbitral Tribunal as hereinafter provided.

The parties to such arbitration shall be the recipient on the one side and THE COMMISSION on the other side. 

· The Arbitral Tribunal shall consist of three arbitrators appointed as follow, 

· one arbitrator shall be appointed by the recipient
· a second arbitrator shall be appointed by THE COMMISSION

· the third arbitrator (hereinafter sometimes called "THE UMPIRE") shall be appointed by agreement of the parties or, if they shall not agree, by the Secretary-General of the United Nations.
If either side fail to appoint an arbitrator, such arbitrator shall be appointed by THE UMPIRE.

Should any arbitrator appointed in accordance with this provision resign, die or become unable to act, another arbitrator shall be appointed in the same manner as the arbitrator whose place he takes; such successor shall have all the powers and duties of the original arbitrator.
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