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FINANCING MEMORANDUM
The European Commission, hereinafter referred to as "THE COMMISSION", acting for and on behalf of the European Community, hereinafter referred to as "THE COMMUNITY"








on the one part, and

The Government of Slovakia, hereinafter referred to as "THE RECIPIENT"








on the other part,

HAVE AGREED AS FOLLOWS:

The measure referred to in Article 1 below shall be executed and financed out of the budget resources of THE COMMUNITY in accordance with the provisions set out in this Memorandum.  The technical, legal, and administrative framework within which the measure referred to in Article 1 below shall be implemented is set out in the General Conditions annexed to the Framework Agreement of 10 May 1994 between THE COMMISSION and THE RECIPIENT, and supplemented by the terms of this Memorandum and the Special Provisions annexed hereto.

ARTICLE 1 - NATURE AND SUBJECT
As part of its aid programme, THE COMMUNITY shall contribute, by way of grant, towards the financing of the following MEASURE:

Programme number:

2003/005.829

Title:
Special Programme to Support the Decommissioning of Bohunice V1 Nuclear Power Plant and Consequential Measures in the Energy Sector for Slovakia in 2003

Duration:

Until 30/11/2004
ARTICLE 2 - COMMITMENT OF THE COMMUNITY
The financial contribution of THE COMMUNITY is fixed at a maximum of 25 M€ hereinafter referred to as "THE EC GRANT".

ARTICLE 3 - DURATION AND EXPIRY

For the present MEASURE, THE EC GRANT is hereby available for contracting until 30/11/2004 subject to the provisions of this Memorandum. All contracts must be signed by this date. Any balance of funds of the EC GRANT, which have not been contracted by this date shall be cancelled. 

The deadline for execution of contracts of THE EC GRANT is 30/11/2012. THE COMMISSION may however, in exceptional circumstances, agree to an appropriate extension of the contracting period or of the contract execution period, should this be requested in due time and properly justified by THE RECIPIENT. This Memorandum shall expire at the expiry date for execution of contracts of the EC GRANT. All the funds which have not been disbursed shall be returned to the Commission.

ARTICLE 4 - ADDRESSES
Correspondence relating to the execution of THE MEASURE, stating THE MEASURE'S number and title, shall be addressed to the following:

for the COMMUNITY:
Mr Eric van der Linden

Delegation of the European Commission in the Slovak Republic

Panska 3

811 01 Bratislava

Slovak Republic 
for THE RECIPIENT:

Mr Pal Csaky, National Aid Co-ordinator


Deputy Prime Minister for European Integration


Office of the Government of the Slovak Republic


Latura Nord Sector 5


Namestie Slobody, 1


81370 Bratislava


Slovak Republic
ARTICLE 5 - NUMBER OF ORIGINALS
This Memorandum is drawn up in duplicate in the English language.

ARTICLE 6 - ENTRY INTO FORCE
This Memorandum shall enter into force on the date on which it has been signed by both parties.  No expenditure incurred before this date is eligible for the EC GRANT.

The Annexes shall be deemed an integral part of this Memorandum.

Done at Bratislava




Done at Bratislava

Date






Date

for THE RECIPIENT


 

for THE COMMUNITY

Mr Pál Csáky





Mr Eric van der Linden   

Deputy Prime Minister



Head of Delegation

Encl.

1.
Framework Agreement (incl. Annexes A & B)

2.
Special Provisions (Annex C)

3.
Visibility/Publicity (Annex D)

ANNEX C – SPECIAL PROVISIONS

1. 
OBJECTIVES AND DESCRIPTION

1.1
General objectives

The overall objective of the “Special Programme” is to assist Slovakia’s preparation for membership of the EU in relation to the nuclear and energy sectors especially by facilitating the preparation and implementation of Slovakia’s early closure commitment and the short-term priorities of the Accession Partnership in these areas.

This will be achieved through support to the first phase of decommissioning of the Bohunice V1 Nuclear Power Plant, and measures consequential to the decision of the early closure of the plant required for the necessary restructuring, upgrading and modernisation of the energy production, transmission and distribution sectors, and improving energy efficiency. 

The “Special Programme” contributes to the international efforts to share the financial implications of the early closure and decommissioning of the Bohunice V1 NPP with the Slovak  authorities.

1.2
Specific objectives
The specific objective of this programme is to contribute to the “Bohunice International Decommissioning Support Fund”. The purpose of this Fund is to finance or co-finance, through specific grants, two main areas of work:

(i) decommissioning activities concerning the units 1 and 2 of the Bohunice V1 NPP (nuclear projects “window”);

(ii) measures which are consequential to the decision taken to close and decommission the above-mentioned units and which would assist the necessary restructuring, upgrading and modernisation of the energy production, transmission and distribution sectors as well as to improve energy efficiency (non-nuclear projects “window”) through the provision of goods, works and services.

1.3
The “Bohunice International Decommissioning Support Fund”

The Fund – established by the EBRD Board of Directors on 12 June 2000 – is governed by the Assembly of Contributors providing strategic guidance, in a manner compatible with the Rules. The EBRD, as Fund Manager, provides technical, project management, financial, legal and administrative services. Project financing is conditional upon the Assembly of Contributors being satisfied that Slovakia is in compliance with its closure commitments. Any member of the EBRD and any interested country may contribute to the Fund. Several countries may pool their contributions. The minimum individual initial contribution shall be at least €1.5 million. Contributions may be earmarked for one of the purposes of the Fund but not for specific projects. The EBRD’s procurement policies and rules will apply to the use of funds with the general rule that procurement will be limited to the countries of the contributors or the countries of operations of the EBRD. The Fund remains in force for a period of ten years unless terminated earlier by a decision of the Assembly. The Assembly may also extend the Fund for an additional period, if required to complete the objectives of the Fund.

The Fund commenced its operation through the first meeting of its Assembly of Contributors held on 16 November 2001. On this occasion, the Bank and the Slovak Republic signed a Grant Framework Agreement, which became a valid and legally binding international agreement in June 2002 after the adoption by the Slovak Parliament of the Act on tax and customs duty exemption for projects financed under the Fund. On the occasion of the first Assembly of Contributors, the Assembly adopted the first budget and the work programme of the Fund. With numbers increasing, currently 7 Contributors support the international grant fund, mainly Member States of the European Union as well as other European States. As the representative of the European Community, the largest Contributor to the Fund, the European Commission chairs the Assembly of Contributors. 

More recently, a Grant Agreement between Slovenské Elektrárne a.s. and the Bank has been concluded for the Decommissioning Support Project Management Unit (PMU) Consultancy services. Based on the Grant Agreement, the procurement for the PMU Consultancy services has progressed and the mobilisation of the Consultant is expected for the fourth quarter of 2003. The PMU Consultant will draft the strategy and master plan for the cessation of operation of the V1 NPP and define the conceptual engineering of the physical modifications to be implemented to the plant. Concerning the measures in the energy sector consequential to the decommissioning of the V1 NPP, a project for the reconstruction of the Krizovany substation has been submitted to the Bank and is currently being analysed. The project consists of the refurbishment of the existing Krizovany transformation substation in anticipation of the closure of the V1 NPP with a view to ensuring a reliable supply of power to the National Grid Level and supporting efficient and reliable source of energy to the industries and potential power producers in the region. 

The Rules of the Fund are attached in Annex 1.

1.4
Overall programme conditionalities

The granting and disbursement of assistance under the “Special Programme” will be strictly parallel with a timely process of preparation and eventual implementation of the definitive closures of the designated units of the Bohunice V1 NPP. Clear provisions to this end have also been included in the Fund rules stating that financing will be conditional upon the Assembly being satisfied that the recipient country is in compliance with its closure commitment.

2. 
BUDGET (€ million)

	No
	Objective and projects
	Total Phare

Support
	Institution

Building
	Investment

	SK 2003/005-829
	Bohunice International Decommissioning Support Fund
	25
	
	

	
	Total
	25 
	
	


It is noted that €10 million have already been programmed for the Bohunice International Decommissioning Support Fund from the 1999 Special Programme. This programme initiated the European Communities’ contribution to the Bohunice V1 decommissioning effort via the said Fund. A further €20 million from the 2000 Special Programme, €25 million from the 2001 Special Programme and €10 million from the 2002 Special Programme were programmed, with the totality attributed to the Bohunice International Decommissioning Support Fund. Together with the contribution subject to this Financing Proposal, €90 million of the total intended contribution to Slovakia of €180 million during the period until 2006 will have been programmed.

Linked activities:
In previous years, Phare financial assistance supported the Slovak nuclear regulatory authorities and the overall upgrading of nuclear safety in Slovakia.

In the non-nuclear field, Phare support has been directed towards supporting overall alignment to the acquis, in particular as regards the electricity and gas Directives and the implementation of the Slovak Energy Policy.

Co-Financing

Co-financing practice regarding the special decommissioning support programmes is based on the Commission Decision of 6 September 2002, C(2002)3303-2, on the “Review of the Guidelines for Implementation of the Phare Programme in Candidate Countries for the Period 2000–2006 in application of Article 8 of Regulation 3906/89”, which specifies that programmes related to nuclear issues are governed by a special regime. Hence the principles governing the Commission’s policy on co-financing Community-supported investment projects are not being applied to the Special Programmes.
3.
IMPLEMENTATION 

The funds allocated to support activities in Slovakia under this project will be made available by means of the “Bohunice International Decommissioning Support Fund”.

Bohunice International Decommissioning Support Fund (project SK 2003/005-829)
The appropriations for the “Bohunice International Decommissioning Support Fund” will be implemented in joint management with the European Bank for Reconstruction and Development (EBRD), in accordance with Art. 53 1 c of the Financial Regulation applicable to the general budget of the European Communities
. To this end, the Commission will conclude a grant agreement with the EBRD (“Contribution Agreement”). 

The EBRD has been appointed Manager of the Fund and entrusted with a number of implementation tasks. These tasks are laid out in the “Rules of the Bohunice International Decommissioning Support Fund” (see annex). They ensure that the Commission takes part in the selection of projects and the ensuing funding decisions through its representation in the governing body of the fund (“Assembly of Contributors”). The Rules also establish, amongst other things, the Fund Manager’s general obligations with regard to administrative and operational support and reporting to the contributors. 

Rules on the eligibility of contractors from European Union Member States and Partner States shall be respected.

Phare contributions to the Fund will be disbursed in tranches in line with the relevant provisions of the “Contribution Agreement”.

The “Contribution Agreement” must be concluded by 30 November 2004. The execution of contracts procured by the Bohunice International Decommissioning Support Fund must be concluded by 30 November 2012.

a) 
Recovery of Funds

Any proven irregularity or fraud discovered at any time during the implementation of the programme will lead to the recovery of funds by the Commission.

If the implementation of a measure appears not to justify either a part or the whole of the assistance allocated, the Commission is to conduct an appropriate examination of the case, in particular requesting the beneficiary country to submit its comments within a specified period of time and to correct any irregularity.

Following the examination referred to in the previous paragraph, the Commission may reduce, suspend or cancel assistance in respect of the measures concerned if the examination reveals irregularity, an improper combination of funds or a failure to comply with one of the conditions in the programme and in particular any significant change affecting the nature or conditions of implementation of the measure for which the Commission’s approval has not been sought. Any reduction or cancellation of the assistance is to give rise to recovery of the sums paid.

Where the Commission considers that an irregularity has not been corrected or that all or part of an operation does not justify either all or part of the assistance granted to it, the Commission is to conduct a suitable examination of the case and request the beneficiary country to submit its comments within a specified period. After the examination, if the beneficiary country has undertaken no corrective measures, the Commission may:

(a)
reduce or cancel any advance;

(b)
cancel all or part of the assistance granted to the measure.

The Commission is to determine the size of a correction taking into account the nature of the irregularity and the extent of any failures in the management and control systems.

Notwithstanding the recovery of unused and ineligible funds after expiry of the programme, a complementary recovery order may be issued after the final audit of the reliability and consistency of contracts and disbursements as well as their compliance with the provisions of the programme has been carried out, taking into account the independent opinion of the final audit.

b) 
Financial flows

The disbursement of payments provided under this programme is guided by the provisions of Article II of the Rules of the Bohunice International Decommissioning Support Fund.

4.
MONITORING AND ASSESSMENT

Bohunice International Decommissioning Support Fund

The EBRD will prepare reports and technical documentation, including an Annual Report, as required, on the operation of the Fund. These reports will provide a comprehensive overview of the implementation of the Fund’s work programme (approved by the Assembly of Contributors) including its relation to compliance with closure commitments, the conditionalities set out in the project grant agreements, the administration of specific projects and eventual problems of relevance to the programme.

5.
ANTI-FRAUD MEASURES, AUDIT AND EVALUATION

a) By the Candidate Countries

Each year an audit plan and a summary of the findings of the audits carried out shall be sent to the Commission. Audit reports shall be at the disposal of the Commission.

Appropriate financial control shall be carried out by the competent national financial control authority with respect to the implementation of the programme.

Beneficiary countries shall ensure investigation and satisfactory treatment of suspected and actual cases of fraud and irregularity following national or Community controls. 

Irregularity shall mean any infringement of a provision of national or Community law
, this programme or ensuing contracts or resulting from an act or omission by an economic operator, which has, or would have, the effect of prejudicing the general budget of the Communities or budgets managed by them, either by reducing or losing revenue accruing from own resources collected directly on behalf of the Communities, or by an unjustified item of expenditure. 

Fraud shall mean any intentional act or omission relating to:

(i) the use or presentation of false, incorrect or incomplete statements or documents, which has as its effect the misappropriation or wrongful retention of funds from the general budget of the European Communities or budgets managed by, or on behalf of, the European Communities,

(ii) non-disclosure of information in violation of a specific obligation, with the same effect,

(iii) the misapplication of such funds for purposes other than those for which they are originally granted.

The national authorities shall ensure the functioning of a control and reporting mechanism equivalent to the one foreseen in Commission Regulation 1681/94
.

In particular, all suspected and actual cases of fraud and irregularity as well as all measures related thereto taken by the national authority must be reported to the Commission services without delay. Should there be no suspected or actual cases of fraud and irregularity to report, the beneficiary country shall inform the Commission of this fact within two months following the end of each quarter.

b) By the Commission

All programmes as well as the resulting contracts are subject to supervision and financial control by the Commission (including the European Anti-fraud Office) and audits by the Court of Auditors. This includes on-the-spot checks and, as long as the Extended Decentralisation System is not yet applicable to the Implementing Agencies in the Candidate Country concerned, measures such as ex-ante verification of tendering and contracting carried out by the Delegation in the Candidate Country concerned.

In order to ensure efficient protection of the financial interests of the Community, the Commission may conduct on-the-spot checks and inspections in accordance with the procedures foreseen in Council Regulation (EURATOM, EC) No. 2185/96.

6.
VISIBILITY/PUBLICITY

The EBRD will be responsible for ensuring that the necessary measures are taken to ensure appropriate publicity for all activities financed from the programme. This will be done in close liaison with the Commission Delegation. The Fund rules will ensure that the necessary measures are taken to ensure appropriate publicity for the EU for all activities that it finances.

7.
SPECIAL CONDITIONS

In the event that agreed commitments are not met for reasons which are within the control of the Government of Slovakia, the Commission may review the programme with a view, at the Commission’s discretion, to cancelling all or part of it and/or to reallocate unused funds for other purposes consistent with the objectives of the Phare programme.

� Council Regulation (EC, Euratom) No 1605/2002 of 25 June 2002.


�  Iin accordance with the rules set down in Art. 54 of the Financial Regulation.


� Ddefined as the entirety of Community rules applicable between the Parties of the programme. 


� OJ L 178,; 12.7.1994,; p. 43–-46.
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