AR 0N 1 On@OA OO

Revision April 2002

ISPA Manual

Working document

R

X X

KW

R

The "Instrument for Structural Policies for Pre-accession” (ISPA) is the
European Community's financial instrument set up in order to assist the ten
Central and East European candidate countries prepare for accession in the
fields of environment and transport.




| SPA Manual —Working Document

TABLE OF CONTENTS

PREFACE ...ttt a e bbbt bbbt et e et et e nbe st 4
[ INTRODUCTION ..ottt e see ettt ee e stessessessessesnennens 6
1. What isISPA? Definition and ObJeCHiVE.........ccceeveeeeeieneee e 8
1.1. Activities benefiting from ISPA assiStance.........cccoeevvevvseesesceseenene, 9
1.2. Eligibility Of MEASUIES........cceeiieieeeeeee e 10
1.3. FINANCIAl FESOUICES .....cueeveeieriiesieeie sttt e e s nae e 10
[I. PROGRAMMING DECISIONSFOR ISPA PROJECTS........ccocvnirerennnn. 14
2. GENEIAl ASPECES... .o iuieiieeiecieesie ettt nae e 16

2.1. Complementarity and co-ordination with other Community pre-
ACCESSION INSEIUMENTS ..ottt ses 16
2.2. Eligible MEASUIES........coiiiieeeee e s 18
N T o (o] = £ S 18
2.2.2.Technical @SSIStANCE.........cccvreiieeieriesee e 19
3. TheProgramming Cycle for ISPA Projects.......c.ccovveverieeneeceseese e 21
3.1. National ISPA StralegI€S......cceevereerieereeeeseesie e sree e ee e sae e sseenee e 21
3.2. Project identifiCation...........cccoeieeieeiesieseee e 22
3.3. Submission of the ISPA project application form.........cccoceveeceeveennene. 23
3.4. Project apPraiSal........covveieiieiieniesie ettt e e e nae e 27

3.5. Designation and structuring of ISPA's financial contribution to the
ST 0] = ot APPSR 28
3.5.1. Forms of ISPA 8SSIStANCE. ........ccoveeriirienieieeee e 28
3.5.2.Rate of assistance from ISPA ... 28

3.5.3.Eligible expenditure and calculation of total ISPA
CONEMIDULION ..o 29
G A @0 o ] =0 o1 o PR 29
3.5.5.ReVENUE QENENalioN .......ccceveeeeeee et 32
3.5.6. Application of the “Polluter Pays’ principle..........cccoccevvrvnnennnn. 33
4. DECISION PrOCEAUIES........ceeiteeieeeiesieeteseesteeeesseesseseesseestesseesseesesseenseeneessens 35
4.1. ISPA Management Committee & Commission Decision ..................... 35
4.2. ISPA Financing Memorandum...........cccccoveerenieneenienieeseesie e 35
4.3, COMMUEMENTS.....eiueiieieieeiesiee e see e st sre e s e saeesbeseesaeesreeeesneenrean 36
[11. IMPLEMENTATION OF ISPA PROJECTS......ccootiiriririeiee e, 38
5. Implementation Structures, Stakeholders and Procedures.............cccccuveeeee. 40
5.1. Structures, Stakeholders and general procedures...........ccoceveeivreennene 40
5.1.1. Structures and Stakeholders.........ccovvverinerene e 40
5.1.2.General ProCEOUIES........ccviiirieeiesieesieeie st sie e 43

April 2002 ISPA MANUAL 2



| SPA Manual —Working Document

5.2. Tendering and contracting proCedUIES...........ccovevereeieseesesieeseeeseeseens 43
5.3, PAYMENE SYSIEIM ...ttt 49
5.4. Information and PUBIICITY ..........coviriiieniee e 51
O.5. LABNQUAGES. ... .eieiuiieiiiie ettt ettt ne e nr e sne e s nane e 51
6. Reporting, Control, Monitoring of Project Implementation, and ex-
01015 A= V7 LU= 1 o o SRR 52
6.1. Reporting during project implementation............ccccocevernenieneenienene 52
6.2. ISPA Monitoring COMMITLEES..........ccceveereeiereee e 53
6.3. Financial control, irregularities and Complaints.........ccccecevevvieeriennnnne. 54
6.4. EX-post evaluation of ISPA Projects........ccccvveereeeerieresieeseesessee e 55
7. Decentralisation of the implementation of ISPA ..........ccoiiriiiniininrene 56
7.1. Legal basis for Extended Decentralisation: Key extracts from the
Co-ordination Regulation 1266/99.........cccceeeieererieeieeneeee e eee e 56
7.2. Procedures for Extending Decentralised implementation ..................... 57
7.2.1.Minimum criteria and requirements for decentralisation of
management for EDIS..........ccooiiiieeeeee e 57
7.2.2.Roadmap for EDIS.......ccoooeeeecece e 59
7.2.3.Co-ordination with SAPARD accreditation exercise................... 60
GLOSSARY OF TERMS ...ttt st 62
ANNEXES. ..ottt b e r e s et e e e ne e 66
April 2002 ISPA MANUAL 3



| SPA Manual —Working Document

PREFACE

The "Instrument for Structural Policies for Pre-accession” (ISPA) is one of the
European Community's financial instruments, set up to assist the ten Central and
Eastern European candidate countries prepare for accession. ISPA provides financial
support for investment in the areas of environment and transport, in order to speed up
the compliance of accession countries with the European legislation currently in force
in thesetwo sectors.

ISPA is a hybrid instrument designed to serve as a transition from the EU financia
support given to third countries (cf. PHARE) to the financial support offered Member
States (cf. Cohesion Fund). Thisimplies firstly, that ISPA incorporates characteristics
of both types of assistance, and secondly, that it will evolve, resembling the Cohesion
Fund more closely as accession approaches.

The purpose of this present manual is to ensure that ISPA programming and
implementation are undertaken in an orderly manner and follow the same principlesin
each country. Various documents have already been developed and distributed to
guide the programming and implementation of 1SPA; these include the environment
and transport framework papers, the ISPA application forms, the draft 1SPA
Financing Memorandum with its annexes.

This manual covers the whole project cycle, and should serve as a reference for
national authorities. It provides aworking or practical but never legal interpretation of
the ISPA and Co-ordination Regulations, it explains how the various documents
already issued by the Commission hang together, and it aims at ensuring coherence
between the documentation and filling possible gaps. However, this manual cannot
substitute for ISPA regulation. In cases of doubt, the legal texts have precedence. The
ISPA-Fund managing service, DG REGIO, may seek an opinion from the
Commission’s legal service, when needed.

The manual will be updated and complemented as needed in the light of practical
experience gained in implementing ISPA. Therefore, the manua maintains the
character of an evolving document and is subject to possible modifications at irregular
intervals. Updates will be made available on DG REGIO Inforegio website
(http://europa.eu.int/comm/regiona _policy/funds/ispalispa_en.htm). Users are there-
fore requested to consult this site regularly.
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1 WHAT ISISPA? DEFINITION AND OBJECTIVE

The "Instrument for Structural Policies for Pre-accession”(ISPA) is the European
Community's financia instrument set up in order to assist the ten Central and East
European candidate countries prepare for accession in the fields of environment and
transport. ISPA, which has a budget covering the period 2000-2006 (cf. section 1.3
below), is managed by the European Commission.

According to the “ISPA Regulation” (Council Regulation (EC) N° 1267/1999 of
21 June 1999 establishing an Instrument for Structural Policies for Pre-accession):

"ISPA shall provide assistance to contribute to the preparation for accession to the
European Union of the following applicant countries. Bulgaria, Czech Republic,
Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Sovakia, and Sovenia
(referred to as “ beneficiary countries’), in the area of economic and social cohesion,
concerning environment and transport policies|...]".

ISPA is executed in accordance with the Accession Partnerships and the National
Programmes for the Adoption of the Acquis, following an approach similar to that of
the Cohesion Fund, and operates in the fields of environment and transport.

It should be noted that, in contrast to the Cohesion Fund, ISPA applies the ex-ante
approval by the Commission of tendering and contracting and a very close monitoring
of implementation. However, this approach is intended to be transitional and is
foreseen to evolve towards full decentralisation for the implementation of ISPA
assistance in the beneficiary countriest.

The ISPA Regulations stipulates that:

"The Community assistance granted under |SPA shall contribute to the objectives laid
down in the Accession Partnership for each beneficiary country and to corresponding
national programmes for the improvement of the environment and of transport
infrastructure sectors.”

In addition, ISPA assistance is implemented in co-ordination with other Community
programmes, which have been created to facilitate enlargement (i.e. PHARE and
SAPARD).2

NB: Theterms “measure’ and “project” both refer to the assistance granted to
the beneficiary countries and are used interchangeably in this document. More
precise explanationsarein part 1 of ART 2 of the |SPA Regulation.

1 On a case by case basis, where a beneficiary country can demonstrate that the relevant
implementing agencies satisfy certain minimum criteria (art 12(2) fo CR 1266/99) the
Commission may waive the ex-ante approval requirements and confer management of aid on a
decentralised basis to national authorities.

2 According to the Requlation (EC) 1266/99

April 2002 ISPA MANUAL 8
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1.1. ACTIVITIESBENEFITING FROM | SPA ASSISTANCE

* ENVIRONMENT - BRINGING THE CANDIDATE COUNTRIESUP TO EU STANDARDS

Candidate Countries will need to undertake very significant investments, in order to
fully implement the EU environmental legislation and meet the environmental
standards of the Community. For the time being, ISPA will concentrate on the most
"Investment-heavy" environmental directives3, which are very costly to implement.

Table 1: Key ‘Investment-Heavy’ Directives

Water Supply/Wastewater Treatment Waste M anagement

Urban Wastewater Treatment Directive Landfill Directive

Drinking Water Directive Municipal Waste Incineration Directives
Dangerous Substances into Water Directives Hazardous Waste Incineration Directive
Nitrates Directive Packaging Waste Directive

Air Pollution Control

Large Combustion Plants Directive
Fuel Quality Directives

Air Quality Directives

Industrial Pollution Control
IPPC Directive
VOC Solvents Directive

The implementation of these directives is closely related to the improvement of the
health and quality of life of citizens and has a direct, positive impact on the economic
and social cohesion of the beneficiary countries.

* TRANSPORT: EXTENDING THE TRANS-EUROPEAN TRANSPORT NETWORKS
(TEN-T) TO THE CANDIDATE COUNTRIES

There is an urgent need to build and rehabilitate transport infrastructure in the
candidate countries and to link it to the Union's transport networks. This is a key
element of the economic development strategies in the Candidate Countries, and will
be a crucial element in the successful integration of the Candidate Countries into the
internal market and the promotion of the effectiveness and efficiency of that market.

ISPA seeks to promote projects that encourage sustainable forms of transportation
infrastructure. In particular, projects selected are of Community interest (the ten Pan-
European Transport Corridors) and that enable the countries concerned to meet the
objectives of the Accession Partnerships. This includes projects aimed at extending
the TEN-T (Trans-European Transport Networks) to the TINA (Transport
Infrastructure Needs Assessment) network in the Candidate Countries.

" TECHNICAL ASSISTANCE

The ISPA budget may also be used to fund preparatory studies and technical
assistance. However, these measures must demonstrate a clear link to the investments
funded by ISPA. Technical assistance ensures a high level of project quality, in terms
of preparation, management and impact.

3 See dl'so Annex A6
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1.2. ELIGIBILITY OF MEASURES

Similarly to the Cohesion Fund, ISPA finances pre-identified measures. These have
been defined as "projects’, "stages of a project”, "groups of projects’ or "project
schemes’. These measures must be of high quality and of a sufficient scale to have a
significant impact in the field of environmental protection or the improvement of
transport networks. (Cf. section 2.2. below for definitions and further details on
eligibility.)

1.3. FINANCIAL RESOURCES

A medium term programming period and afair, transparent alocation are the base for
sustainability. Over the period 2000 to 2006, a total budget of € 1040 million per year4
(at 1999 prices) will be divided equally between environmental and transport
infrastructure projects. At the initiative of the Commission, up to two percent of it can
be used for technical assistanced.

The allocation of ISPA resources among the beneficiary countries has been decided
by the Commission, using the following three criteriac population size, per capita
GDP (in purchasing power parity terms) and land surface area. In order to encourage
the beneficiary countries to propose high quality projects and to have some flexibility
in the management of ISPA funding, the overall allocations are given as ranges.

Table 2. Rangesfor 1 SPA fund allocation per beneficiary country®

|Bulgaria [8.0% - 12.0%
|Czech Republic [5.5% - 8.0%
|Estonia 2.0% - 3.5%
[Hungary 7.0% - 10.0%
[Lithuania 4.0% - 6.0%
|Latvia 3.5% - 5.5%
[Poland 30.0% - 37.0%
[Romania 20.0% - 26.0%
Slovenia 1.0% - 2.0%
Slovakia 3.5% - 5.5%

Published in the Official Journal L72, 21 March 2000, p. 21.

The Commission aims to achieve the average of the range for each country over a
period of several years. According to Article 15 of the ISPA Regulation:

"...on accession to the European Union, a country shall lose its entitlement to
support under this Regulation. Resources made available as a result of an
applicant country acceding to the European Union shall be reallocated to other
applicant countries...based on applicant countries need and capacity for
absorbing assistance and on the criteria laid down in Article 4.”

4 Comprising up to 27 to be used at the initiative and on the needs identified by the Commission.
5 The allocation for this budget depends on the need identified by the Commission.
6 Refers to the percentage of the ISPA budget minus the share for horizontal technical assistance.
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Chart 1: The | SPA project cycle overview

WHAT

WHO

REMARKS
(more detailed information is provided in the document)

PROGRAMMING

Memorandum of
Understanding

EC and Candidate
Country (usualy National
ISPA Co-ordinator (NIC)
or National Authorising
Officer (NAO) )

Signed only once by both partiesit includes provisions
for aFinancing Agreement between the Nationa
authorising Officer in the CC and the various
Implementing Agenciesinvolved in ISPA projects.

NATIONAL |ISPA
STRATEGIES
by sector

Authorities in Candidate
Country

Derived from the AP, NPAA, and National
Development Plan also with reference to broader
programming documents (TINA); Document and/or
ISPA strategy papers.

IDENTIFICATION OF
PROJECTS

Candidate Country
authorities
(sector co-ordinators)

A co-ordinated approach can be ensured with
discussions on concept papers before the necessary
feasibility studies, Environment Impact Assessment,
are carried out. Beneficiary countries can draw on

I SPA funding for the identification.

PROJECT
PREPARATION

PROJECT APPLICATION

NICsin the Candidate
Countries

Standard Form + Supporting documents: feasibility
study, maps, drawings and designs, cost/benefit and
financial analysis, Environmental Impact A ssessment,
to describe, substantiate and justify the proposal
including supervision and quality control mechanisms

Preliminary The EC accepts the proposal as a candidate project for
acceptance of the EC | SPA appraisal.

application

APPRAISAL TA can be used by the EC to appraise the application.
Eligibility, Priority, EC Draft FINANCING MEMORANDUM compl eted.
Compatibility, Through 2 Inter-service Annexes are prepared. CCs are consulted throughout
Economic & Financial | consultations the process prior to the submission to ISPA
assessments Management Committee.

Compulsory opinion

ISPA Management

The Member States represented in the MC express an

Committee (MC) opinion on the project appraised by the EC.
COMMISSION EC It marks the commitment of specific funds.
DECISION
?i%r;?]t;rnz of EC and N AOor NI C? in ian:sl zr?]r;igieo(r)]f the EC signals the start of the
the Candidate Countries '
Memorandum

7 Or NAC in the case of Czech Republic

April 2002
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WHAT

WHO

REMARKS
( more detailed information is provided in the document)

IMPLEMENTATION

The EC checks that procedures and systems that
comply with art. 9 and Annex A3 of CR 1267/99 at the
National Fund exist, are fully documented and satisfy
the requirements in full.

ADVANCE PAYMENT
(1% Part)

EC to Nationa Fund

After the signing by both parties of the Financing
Memorandum (FM), 10 % of ISPA contribution in the
FM may be provided on request upon the provision of
bank account details.

Tendering
preparation

Implementing
Agencies/Beneficiaries

Done by the Beneficiary Country Implementing
Agencies (IAs)in liaison with final beneficiaries,
possibly with TA (Technical Assistance), co-ordinated
by the NIC.

Checking/
Endorsement

Ex-ante approval by EC
(until extended
decentralisation)

According to current practice, procurement procedures
from the Practical Guide (PRAG)8, and conditions of
works contracts as per FIDIC. The tender dossiers,
procedures and awards are approved individually and
ex-ante by the EC (usually 4 to 6 weeks).

CONTRACTING

Implementing Agencies
(1As) or fina
Beneficiariesif so agreed.

The cash flowsin the contracts between the IAs and
contractors are regulated among the contracting
parties, and are independent from the FM-linked
payments to the NF.

ADVANCE PAYMENT
(2™ Part)

EC to National Fund

Upon request from the CCs, up to afurther 10 %° of
ISPA contribution can be made following the signature
of the main contract and fulfilment of conditions as
stipulated in FM and its annex. It isup to NAO and NF
to ensure cash flowsto IAs.

INTERMEDIATE

EC to National Fund

Intermediate payments are made upon request from the
CCs, on the basis of supporting evidence of funds

PAYMENTS effectively spent, and of financial reports.
MONITORING o , The NIC chairs the Monitoring Committee and
- -Monitoring Committees . : i ]
Monitoring provides progress reportsto it, at least twice ayear; ad
: -EC S :
Committees -EC and EU-Court of hoc site visits possible. TA can be used to support
Vigits Monitoring Committees if needed.

Financial audits

Auditors officials

CC Authoritiesincluding

Examined by the EC and presented for information to

FINAL REPORT opinion of the Monitoring | the Management committee for final approval
Committees
: On the basis of the final consolidated documentation to
PAYMENT OF ECto Qandl date be received in the shortest possible delay after the
BALANCE Countries . .
completion of the project.
Ex-Post

EVALUATIONS

Ex-Post Evaluation

EC + appropriate
authority of CC

To enable the acquisition of lesson learnt and derive
guidelines for further improvement. EC informs the
Management Committee of results.

8 see: http://europa.eu.int/comm/europeai d/tender/gestion/pg/pg_phare en.pdf and find the related annexes of this

document on the following website : http://europa.eu.int/comm/europeai d/tender/gestion/pg/index_en.htm
9 For certain TA projects, on a case by case basis, the overall advance may be increased

April 2002
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Chart 2: Typical Project | mplementation Process—Who' s Who in | SPA

| SPA
M anagement
Committee

European
Commission
(EC)

(can aso bein charge NB: Set up may differ
. of other funds from country to country.
Natl Onal_ | SPA Nati or:al Countries may have
Co-ordinator .y other Authorities
Authorising ivolved.
= manager of ISPA Officer N
projectsin \
beneficiary = incharge of the N
countries National Fund N
= overal (NF) AN
responsibility for = ovedl \
programming and responsibility for \
implementation financial \
management/ N
responsibility. N N
v v ‘
CFCU

| SPA Monitoring
Committee chaired by
NIC

» includes representatives from
the EC, beneficiaries, technical
ministries and IFls

SAO SAO Central Financing and
Sectoral Authorising Officer Sectordl Authorising | _ Contracting Unit
(i.e. Ministry of Transport or Officer (i.e. Ministry " actson behalf of
Public Works) of Environment) Impl ementing
Agencies (or it can be
________________ _——— IA on itsown)

Tender "
Contracts

Implementing Agency (1As)
and FINAL BENEFICIARIES
i.e. National Road Authority
i.e. National Railways Company
sometimes with the assistance of “ad
hoc”:

Project Implementation Unit (PIU)

*  Municipality or

sometimes by “ad hoc™:

I mplementing Agency (IAs)
and FINAL BENEFICIARIES
»  Water/waste water company or
» Solid waste company assisted

Project Implementation Unit (PIU)

Tender
Contracts
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2. GENERAL ASPECTS

|SPA ASSISTANCE IN TRANSPORT AND ENVIRONMENT IS PART OF A BROADER, CO-
ORDINATED ENLARGEMENT FRAMEWORK.

2.1. COMPLEMENTARITY AND CO-ORDINATION WITH OTHER COMMUNITY PRE-
ACCESSION INSTRUMENTS

Complementarity

The Co-ordination Regulation (Council Regulation (EC) N° 1266/1999 of 21 June
1999 — OJ L161/60 of 26.6.99) aims to ensure complementarity and co-ordination
between the three Community pre-accession instruments. The three pre-accession
instruments have the following complementary areas of intervention:

» PHARE

PHARE focuses on the main priorities for the adoption of the acquis
communautaire, i.e. building up the administrative and institutional capacities
of the Candidate Countries and financing investments, except for the types of
investments financed by SAPARD and ISPA. According to Art. 4.3 of the Co-
ordination Regulation, PHARE funding may, however, be used "to finance
measures in the fields of environment, transport and agriculture and rural
development, which form an incidental but indispensable part of integrated
industrial reconstruction or regional development programmes.” Thisisal the
more important, as ISPA covers only some parts of the transport and
environmental fields.

= SAPARD
SAPARD finances “measures to support agriculture and rural development.”

= |SPA
ISPA finances investment projectsin :
= Environmental infrastructure, enabling Candidate Countries to comply
with the requirements of Community environmental legislation and with the
objectives of the Accession Partnerships;

» And transport infrastructure, promoting sustainable mobility, and in
particular those projects, which constitute a common interest for the
Community, based on the criteria of Decision No 1692/96/EC of the
European Parliament and of the Council of 23 July 1996 on Community
guidelines for the development of the Trans-European transport network,0
and those which enable the beneficiary countries to comply with the
objectives of the Accession Partnership. This includes inter-connection and
inter-operability of national networks and the Trans-European Transport
Networks (TENS), together with access to these networks.

The ISPA Regulation adds some further specifications:

» the minimum total cost of measures must be greater than € 5 milliont1;

10 See: http://www.europa.eu.int/eur-lex/en/lif/dat/1996/en_396D1692.html, for more details.
11 Except for duly justified cases (art 2, 2 of CR 1267/99)
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» measures must be balanced between environment and transport;
Co-ordination
In accordance with Article 9 of the Co-ordination Regulation, the Commission,
assisted by the PHARE Management Committee (composed of representatives of the
EU Member States), is in charge of the overal co-ordination of the three pre-
accession instruments.

»  The Commission produces a General Assistance Document?2 for each of the
candidate countries, setting out the financing priorities for programming each
of the three instruments.

» Since PHARE may aso support measures in the fields of environment and
transport, when such measures form a part of integrated industria
reconstruction or regional development programmes, close co-ordination with
ISPA must be ensured.

= Coherence and co-ordination must be ensured at three levels:

1. Pre-accession instruments and Community policies,
2. Between various forms of Community financing;
3. Between Community financial instruments and other sources of financing.

Actua co-ordination between Commission services takes place in the context of
inter-service consultation (ISC) for each project, and in the context of the Co-
ordination Committee at Directives level of the DGs concerned. Regarding co-
ordination inside the Country aong with ISPA FMs, each Phare Financing
Memorandum includes a standard clause mentioning the joint responsibility of the
NAO and the NAC.

ISPA and International Financial Institutions (such as EBRD and EIB) frequently co-
finance projects. 1n such cases, the entire framework of the procurement process (i.e.
the area of eligibility and country of origin) requires careful co-ordination. In order to
have effective complementarity, it is important that co-ordination takes place at an
early stage in the programming cyclel3,

The (PHARE) Joint Monitoring Committee, which consists of representatives of
various national stakeholders and the Commission, is responsible for co-ordinating
the monitoring of the pre-accession instruments (PHARE, SAPARD and ISPA) and
for assessing the overall progress of EU—funded assistance to the beneficiary country.
The decentralisation effort is co-ordinated, in as much as it involves structures and
systems that have to deal with PHARE, SAPARD and ISPA issues.

Decentralisation

Good co-ordination aso requires that well-functioning planning and reporting system
on decentralised implementation exists at the implementation level.

According to the modalities defined in the co-ordination regulation, ISPA pursues
decentralisation by instituting a framework similar to that of the Cohesion Fund,
where the implementation process is totally decentralised to the Member State
concerned.

12 The General Assistance Documents for all countries are prepared every year for the PHARE
Management Committee.

13 In order to improve co-ordination and complementarity, the ISPA Regulation has been
amended with Reg. EC 2382/2001 of 04.12.2001 in order to allow for easier co-financing with
IFls.
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2.2. ELIGIBLE MEASURES

According to the ISPA Regulation, the eligible measures in the fields of environment
and transport include standard projects, either as stages of a project, groups of
projects or project schemes, and technical assistance. Projects are to be selected and
approved on the basis of national 1SPA strategies (which the CCs must submit for
approval by the Commission) for transport or environment; this must comply with the
Accession Partnerships and the National Programmes for the Adoption of the Acquis.

2.2.1.Projects
A project is an economically indivisible series of activities for a precise technical
function and with identified objectives.

Stage of a project: isatechnically and financially independent stage of a broader
project, which may also cover preliminary feasibility and technical studies and
which can be identified as operational independent of other aspects of the project.

Groups of projects. projects that meet the following three criteria may be
grouped:

1. They must be located in the same area or situated along the same transport
corridor;

2. They must be carried out under an overall plan for the area (e.g. water shed,
catchment area, or transport corridors)

3. They must fall under the responsibility of a single authority responsible for
co-ordination and monitoring.

Project schemes: is defined as a facility for financing small projects through
intermediary institutions according to precise, agreed, and fixed principles as well
as modalities (to be cleared aong the main ISPA decision makers according to
the Regulation). Intermediaries could be state agencies, for example
environmental funds. The project schemes could be tailored to provide grants and
subsidies to cover interest on loans, or other forms of assistance for investments
in the environmental sector . They can be very useful:

= providing small countries with the ability to finance a certain number of
small projects, which cannot be included in groups of projects defined a
priori;

» establishing co-operation with national environmental funds; these funds
will become increasingly involved in the financing of environmental
projects,

» including the private sector (e.g. grants for investments of enterprises, for
example for air pollution prevention measures);

= enhancing flexibility in grant rate and increase leverage in projects.

In light of the experience with the Cohesion Fund, and in particular to avoid
disproportionate administrative burdens, projects should have a minimum total
measure cost of € 5 million!4. Experience shows that projects which are normally

significantly larger than this minimum size.

14

This minimum total cost does not apply to technical assistance measures.
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2.2.2. Technical assistance

According to the ISPA Regulation and in the framework of measures of possible

ISPA financing, technical assistance funds may also be granted in order to

accomplish, among others, the following tasks:

*  Preliminary and preparatory studies,

» Assistance for the implementation of ISPA projects through support for tender
preparation evaluation, project management, supervision, and monitoring;

=  Measures, which develop methodologies on appraisal and assistance for decision
makers (e.g. finance engineering, Public Private Partnership (PPP), Concession
regimes, etc.);

= Measures ensuring co-ordination and consistency with the Accession
Partnership;

» |nformation and publicity measures.

Therearetwo types of TA measures:

The beneficiary country may contract Technical Assistance measures'.
Technical assistance (TAs) should mainly aim at building up the project pipeline
through strategy studies, project preparation, assistance for the creation of
implementing agencies, etc. However, information and publicity measures can be
financed in this way. Within the national allocation each year, a reasonable part (as an
indicative guideline, approximately 5%) will be earmarked for this purpose. There
may be reasons to dedicate a larger share of the nationa allocations to technical
assistance in the early years of the implementation of ISPA, in order to develop a
project pipeline, including arobust project preparation methodol ogy, where needed.

Institution building support schemes for specific projects not financed by ISPA, such
as the organisation of implementing agencies (or other invested parties for the ISPA
project), may be set-up by the beneficiary countries concerned. These schemes are
co-ordinated, inter-alia, through the twinning arrangements made by the PHARE-
financed Special Preparatory Programme (SPP) or other relevant programmes,
including bilateral assistance. This issue becomes more important in the context of
decentralisation

Technical assistance may be contracted by the Commission on its own initiative

or on its behalfl6 in order to support the Commission in its monitoring and

supervisory role as well as for information and publicity measures. -Such assistance

will in principle be of two kinds:

=  External, through proper technical assistance actions and contracts (appraisal,
technical expertise, PPP, devel opment of guidelines and methodologies,

= Internal, through reinforcement of Commission resources to deal with the
increased workload.

The ISPA Regulation states that total expenditure carried out at the Commission’s
initiative or on behalf of the Commission may not exceed two percent of the total
alocation of ISPA (Article 6.4 of the ISPA Regulation). All technical assistance
contracted at the initiative of the Commission is grouped in one Framework

15 This TA will be paid from the country allocation of 1SPA funds.

16 This TA is to be funded by the alocation of ISPA funding designated for horizontal
programming.
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document, and presented each year to the ISPA Management Committee, together
with an explanation of the purpose of the planned technical assistance.

Good co-ordination and complementarity is ensured with TA actions eligible under
Phare with particular regard to Institution building.
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3. THE PROGRAMMING CYCLE FOR ISPA PROJECTS

3.1. NATIONAL | SPA STRATEGIES

THE PRODUCTION OF STRATEGIC DOCUMENTS IS NOT ONLY CONDUCIVE TO A BETTER
ADOPTION OF THE AcQUIS COMMUNAUTAIRE, BUT ALSO TO A MORE PROFOUND
UNDERSTANDING OF THE PROJECT OBJECTIVES AND FASTER APPROVAL FROM |ISPA.

Although ISPA is an instrument for financing projects, the approval of individual
projects was preceded by the production of two sets of strategic documents:

» theframework documents for ISPA Funding by the Commission

» thenational sectoral ISPA strategies submitted by the beneficiary countries

| SPA Framework Documents

The Commission has prepared framework documents for 1SPA funding!’ in the
fields of environment and transport, in order to specify the field of intervention for
ISPA funding (e.g. investment-heavy directives for the environment sector), and to
guide the drafting of the national 1SPA strategies.

The key issues include:

= Community dimension of investments,

= Compliance with the acquis communautaire;

= Concentration on projects with impact on a maximum number of people;
» Maximisation of financial leverage.

These framework documents were discussed by the ISPA Management Committee
and made available to the beneficiary countries.

National Sectoral | SPA Strategies

Using the framework documents as “grids’, the purpose of the nationa ISPA
strategies is to define the priority objectives in the transport and environment sectors,
and to identify the resources needed. The national ISPA strategies provide the
framework for project identification and set out the criteria to be used to select and
appraise proposed projects. Effective project identification requires a strategy that
defines the priority objectives as well as the structures and systems justifying the
adequate resources to achieve the stated objectives. Each beneficiary country defines
a national ISPA transport strategy and a national 1SPA environment strategy. These
strategies, within the context of the broader planning documents, constitute a
framework for ISPA assistance to the beneficiary country, and can be reviewed and
revised as appropriate.

The national ISPA strategies concentrate on investment planning. They should
address the programming exercise from three perspectives :

1. Sector and sub-sector priorities;
2. Geographical priorities (transport bottlenecks, environmental black spots, etc);
3. Financial engineering (best use of grants in combination with other resources).

17 See Annexes A5 through A10, (particularly Annex A6 for strategy in Environment and Annex
Ab5 for strategy in Transport.)
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The national 1SPA strategies should be based on and make reference to the Accession
Partnerships and on the National Programmes for the Adoption of the Acquis. They
should aso draw on relevant national planning documents. The documents must be
consistent with the National Development Plans and can be regarded as an Annex to
these documents, focusing on specific infrastructure needs that fall within the scope
of ISPA. The ISPA strategies remain a national responsibility, but they must take full
account of EU priorities and legidation (as defined in the framework documents for
ISPA funding). They should aso be coherent with the position papers on
environment and transport presented by the respective candidate country in the
framework of its accession negotiations with the EU.

The national 1SPA strategies are not intended to be legal documents, but rather as
tools in the selection of ISPA projects. In order to perform this role coherently, the
strategies need to be based on a strong and detailed sector-wide analysis, linking the
objectives and priorities identified to specific project proposals, with their possible
financing. Prior to the finaisation of the document, national authorities and the
Commission must discuss and agree on afina draft.

The ISPA transport strategy and the ISPA environment strategy must be prepared by
the competent bodies (normally ministerial departments) and transmitted to the
Commission through the National | SPA Co-ordinator.

The Commission presents the various national ISPA strategy documents to the ISPA
Management Committee for information, in order to provide the context within which
individual projects are proposed. This provides the members of the Committee with a
better understanding of the transport and environment needs of the beneficiary
countries, aswell asthe logic behind various |SPA priorities.

The Commission’s agreement to the | SPA strategies does not imply its approval
of all the projects identified within these documents. The existence of a coherent
policy framework ensures that the country has followed a sector-wide approach,
setting directions for developments, in which the projects can be fruitfully designed.
All measures have to be individually proposed and submitted to the Commission for
consideration under the normal ISPA procedures. In all cases, project proposas are
submitted by the Commission to the ISPA Management Committee for its opinion,
before a Commission financing decision is taken.

3.2. PROJECT IDENTIFICATION

PROJECT IDENTIFICATION IS CRUCIAL FOR ALL SUBSEQUENT PHASES OF THE PROJECT
CYCLE, GIVEN THE OBVIOUS POTENTIAL BENEFTS DERIVED FROM A CLEAR
FORMULATION OF OBJECTIVES AND MOBILISATION OF ALL PARTIES INVOLVED. THIS
ALLOWS FOR OPTIMAL UTILISATION OF ALL RESOURCES AVAILABLE IN PROJCT
PREPARATION AND THE CONCRETE PRIORITISATION OF INVESTMENTS.

According to the national ISPA sector strategy, “project identification” is a joint
process conducted by the beneficiary country and the Commission services. The
beneficiary country ensures that all relevant services concerned with technical or/and
financial aspects of ISPA areinvolved in the process.
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The Commission works on the basis of projects proposed by the national authorities,
however, it can aso take a more proactive role, if it considers that certain important
potential projects have not been considered or that main objectives have not been
tackled. Beneficiary countries introduce formal applications for projects identified,
through the Nationa ISPA Co-ordinatoris.

3.3. _SUBMISSION OF THE | SPA PROJECT APPLICATION FORM

THE TIMELY APPRAISAL AND THE APPROVAL OF A PROJECT IS DEPENDENT ON THE
QUALITY OF THE APPLICATION, AS WELL AS ON THE RESULTS FORECASTED, THESE
MUST BE SUPPORTED AND JUSTIFIED IN THE SUPPORTING DOCUMENTS/STUDIES
PRESENTED. THEREFORE, THE SUBMISSION OF THE APPLICATION AND ITS APPRAISAL
ARE INEVITABLY LINKED. IF NOT COMPLETE, THE COMMISSION CAN REJECT A
SUBMISSION.

The project (project stage/group of projects) isformally recognised as a candidate for
ISPA financing through the formal submission of the completed ISPA project
application form to the Commission, and its acceptance by the Commission. The
information contained in the application form (and its annexes) is the basis for the
appraisal of the project. The form presently exists!® in three versions:

= an application form for transport projects;
= an application form for environment projects,
= an application form for technical assistance.20

Project applications consist of the completed form, supplemented by a number of
annexes and supporting documents. The application form includes information on the
essential administrative, technical, economic and financial aspects of the project. It
should be signed and submitted by the National ISPA Co-ordinator directly to the
Commission. The EC acknowledges the receipt of an application by sending a first
reply via a standard letter.

The preliminary acceptance by the Commission of the application form is determined

by two factors:

= the coherence of the project with the priorities defined in the Accession
partnership and the national 1SPA transport or environment strategy and the |SPA
Regulation,

» the completeness of the information transmitted.

When the application form has been screened and is considered “acceptable”, i.e. that
the application form contains sufficient information to begin the project appraisal
process, (normally a period of 3 weeks), the EC sends a second reply through a
standard letter, confirming acceptability of the application form. A unique reference
number is assigned to each second standard letter. Similarly, if a project requires
additional clarification, a request for additional information is forwarded to the

18 The NIC is the person or body who signs the ISPA application and has overall responsibility
on |SPA projects.

19 Application forms exist in electronic form and should be filled and transmitted in this way, if
possible, in order to facilitate processing and ease possible modifications.

20 The forms are available online at
http://europa.eu.int/comm/regionalpolicy/funds/ispa/howto _en.htm
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national authorities. This dialogue to resolve any pending difficulties, is conducted
between the Commission and the relevant national authorities. This initiates an
internal procedure of appraisal including Commission inter-service consultations. In
the event that the application is not considered acceptable, aletter of explanation will
be sent to the nationa authorities, outlining the reasons for refusal.

The essential information to be transmitted in the application form, is determined in
the ISPA Regulation (Article 7 and Annex Al). As the appraisal will start on the
documents presented specia attention needs to be paid to:

= The compatibility of the proposed project with the national |SPA
environmental/ transport strategy. This criteriais of the utmost importance, as
compatibility will initially determine the acceptability of the project by the EC;

» The financial analysis is the assessment of the financia viability of the project,
its revenue generating capacity, and the need for grant assistance. Financial
analysis through Discounted Cash Fow (DCF) methods, utilising certain
assumptions on discount rates, inflation, and therefore macro-economic factors,
leads to a net present value (NPV) and an interna financial rate of return (IRR)
different from the rates established by the socio-economic cost benefit analysis.
The financia IRR and the financial NPV are exclusively based on investment cost
and the anticipated cash flows of a measure over the lifetime of the investment;
these normaly involving only the cash flows to the final beneficiary. In
accordance with Article 6 (2) b of CR 1267/99, the Commission may take the
revenue generation capacity into account, when assessing the future cash flow.21
In addition, good financia analysis must take the possible opportunity costs
related to a project or parts of it into account.22 Other approaches to Financial
anaysis (particularly for environmental projects) may include the assessment of
cost recovery (with application of the Polluter Pays Principle) up to acceptable
and affordable limits for tariffs, suggesting arate for the ISPA assistance. Non-
projects related needs are also considered as the beneficiary shall be sustainable.

= The cost-benefit anaysis, with regards to social, environmental, and economic
aspects: thisanalysis should be carried out utilising a recognised “ state of the art”
methodology. For environmental projects, either the standard cost-benefit analysis
(stating the assumptions underlying the calculation) or a *“cost-effectiveness’
methodology can be used?3. In all cases, the impact of the project in social and
economic areas must be clearly developed, using quantitative methods and
techniques; this analysis could possibly result in an economic rate of return that
accounts for the said impacts of the project.24

Important parts in any good financial analysis, as well asin cost benefit analysis, are
sengitivity and scenario analysis . The robustness of the results of all financial

21 Since the financial analysis takes full account of the initial investment, cost imputed items such
as capital depreciation do not enter into the DCF tables. In a similar way, sunk cost (i.e.
expenditure already incurred in the project before the | SPA application) are also not considered.
Depreciation can be always considered to appraise the company as awhole.

22 A sewerage treatment plant should not be constructed on a highly priced land, even should it is
already public property. The sale of such land and the purchase of a new site could be a more
cost-effective solution.

23 |.e. analysis of alternatives and comparison to determine the least cost approach.
24 Thisrequirement does not apply to technical assistance projects.
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analysis must be cross-checked by either atering individual parameters by small
guantities, in order to establish how sensitive the financia results are to a given
variable (sengitivity analysis), or conversely, by atering the entire set of assumptions
used in order to explore the results in atotal different scenario (scenario analysis). In
this context, it is standard practice to analyse how the financial NPV reacts to
variations in the discount rate. Currently, the Commission recommends the use of
discount rates of up to 8%. Future costs and revenues and assumptions of income
development should be presented in real terms.2>

The appraisa of the financial viability of a measure will also consider, even in the
cases of non-revenue generating projects, information on arrangements ensuring
efficient use and maintenance of infrastructure. This is linked with the “viability” of
the project mentioned in the application form. Apart from the necessary resources to
operate and maintain the equipment, information needs to be given on the
organisational aspects of operation and maintenance and on a broader institutional
framework:

» The institutional capacity of the beneficiary organisation involves severa
criteriaand it is a complex assessment exercise country and sector specific. Just
to mention a possible approach, this institution must have the capacity to
manage the execution of a project both under the current conditions (ex-ante
approval from the Commission) and under a decentralised system, which would
require full responsibility and autonomy. The capacity of the institution to
handle operations in a sound efficient, cost recovery basis must also take into
account future investment needs.

= Environment integration measures: for projects faling under the scope of the
EU Environmental Impact Assessment (EIA) Directive (85/337/EEC as
amended by 97/11/EC), a similar procedure to the EU standard procedure is
required. It is important to note that the construction of transport and
environmental infrastructure eligible for ISPA is covered by Annex | (under
which an EIA is compulsory) or Annex Il (under which national authorities
have to decide whether a full EIA is necessary, on the basis of pre-defined
criteria) of this directive. An important requirement of the EU Environment
Impact Assessment Directives is the consultation of the population concerned,
as well as relevant environmental authorities. From the outset, the Commission
insisted on some minimum standards® in this respect. In addition during the
course of 2001, most countries will have completed full transposition of the
EIA Directive (97/11/EC). The significant impact of pollution reduction
measures both on public heath spending and within the broad economic
framework must also be considered. Mitigating measures are ligible under the
scope of each project.

» The compatibility of the measures with Community policies, in particular
compliance with competition and public procurement rules, refers to the
principles concerning “state aids’ and of tendering rules (equal treatment of
competitors, fair competition). In the absence of the transposition and
application of the relevant “acquis communautaire’?’ in the legislation of the

25 Even considering that assumptions on inflation figures can be extremely fallacious and that
different items may have avery diverse inflation rate in the cash flow table.

26 The reference to standards is here to the complex body of EU legislation (see Annexes)
27 For ENVIRONMENT see Annex A6, and for TRANSPORT see Annex A5.
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beneficiary country, the principles, as laid down in the provisions of “Title IX”
of the Financial Regulation,28 apply. Other Community policies also apply
(compliance with EU environmental standards, transport and Trans-European
Transport Networks, etc.). Project proposals must take into account the safety
of the workers during construction as well as the safety of the end-users of the
completed infrastructure. The economic benefits deriving from increased safety
shall be factored in the feasibility studies.

» Thefinancing plan makes a distinction between the total cost of the investment
and the eligible costs, on the basis of which the ISPA grant is calculated.
Proposed by the national authorities in the application, it presents the total
financing of the measure over its period of implementation, according to the
source of funding; this requires information on the anticipated supply of ISPA
funds, the national counterpart funds (national, regional and local), as well as
the amount and terms of co-financing sought from other sources (EIB, EBRD,
IBRD, NEFCO, etc.), including private sources or bilateral donors.

The Commission regards the co-financing suggested in the ISPA application only as
a proposal. Consequently, the policy is comprised of two goals: the need to continue
reforms, which ensure the highest degree of acceptability for the society at large
(tariffs, cost-recovery approaches facing inefficiencies); and the need to attract
commercia loans and private funding, as well as managerial skills necessary to
address the long-term sustainability in open, transparent, and market-oriented public
utilities?.

As the financing plan proposed by the Commission relates to commitments of the
Community budget (for details cf. Section 4.3), it is essential to know the forecast
payments flow (and its under-lying assumptions) during implementation of the
project . The financing and procurement plans submitted in the application are linked
to the estimated future payments flow, and are the baseline for the monitoring; these
are updated periodically through the monitoring sheets completed for each project.

» The procurement plan, must provide an overview of the different types of
contracts to be tendered and entered into by the Implementing Authority. The
information presented relatesto :

. the type and the rules of procurement process to be followed (e.g.
tender open or restricted, with or without pre-qualification);

. the type of contract - services, supplies, works;

. the timing of the various publications related to the procurement
process;

" the estimates for the financial envelopes of the different contracts;

. proposed financial sources.

It is normal practice for works contracts to be accompanied by a supervisory
contract, which must also be tendered. The rule is that the supervisory engineer is
independent from the contracting authorities. Information provided in the
financial analysis, in the financing plan and in the procurement plan will then be

28 SeeTitle1X of the Financial Regulation of the European Communities at
http://europa.eu.int/comm/budget/pdf/executi on/executi on/financial reg/en.pdf

29 In the complex area of finance engineering, treatment of revenue generating projects and Public
Private Partnership specific guidelines will follow.
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used by the Commission in its appraisal and is the basis for a proposition of the
ISPA rate of assistance and for the commitment plan relating to the Community
budget.

3.4. PROJECT APPRAISAL

THE APPRAISAL PROCESS IS A CRUCIAL STAGE OF PROGRAMMING; ALL ELEMENTS OF
THE PROJECT MUST CONVINCE THE EC, BEFORE IT WILL ASK FOR THE COMMITMENT OF
THE COMMUNITY TAXPAYERS TO FINANCE | SPA PROJECTS.

If an ISPA project application is accepted, the Commission conducts a thorough
appraisal of the project, in order to assess the measure's compliance with detailed
criteria. The project appraisal will be conducted using the procedure established for
the Cohesion Fund. The general indications developed in this Manual to date apply
for the appraisal procedure, and are outlined below (for more information on co-
financing, please see section 3.5.4.):

1. The project application is submitted to a first inter-service consultation, in order
to give the Commission services concerned the opportunity to make fundamental
remarks about the proposal. This leads to further analysis and discussion with the
authorities in the beneficiary country, in order to clarify some aspects of the
project or to modify the project concept. This results in a draft Financing
Memorandum and draft Commission Decision, which forms the basis of the
second inter-service consultation.

2. At this stage any important change is submitted to CC authorities for review and
approval.

3. The second inter-service consultation ensures the agreement of all Commission
services concerned. The document submitted to the second inter-service
consultation consists of a draft Commission Decision, with annexes, and a draft
Financing Memorandum, with annexes.

Appraisal of measures is a necessary component of their adoption. Art. 2 and Art. 7
of the ISPA Regulation, in the requirement for appraisal and Annex |1, specifies the
criteriato be applied :

a) their economic and social benefits, including their potential for leveraging private
financing, against the resources to be deployed; assessments are made in the light
of a cost-benefit analysis;

b) the arrangements ensuring effective management of the measures,

c) the priorities established by the Accession Partnerships,

d) the contribution made by the measures to the implementation of Community
Environmental policy, and the results of the environmental impact assessment;

e) the contribution made by measures to the Trans-European networks and common
transport policies;

f) the maintenance of an appropriate balance between the fields of the environment
and transport infrastructure;

g) the consideration of possible alternative forms of financing.

In order to improve and standardise the required “cost-benefit analysis’ mentioned in
item (@), the following guidelines are proposed:

= For environment projects: ISPA projects are required to fulfil al conditions of

Community legidation. Establishing the priority ranking of a project is a
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matter of strategy rather than of cost-benefit analysis. Preferably, several
technical variants should be considered. In such circumstances, a cost-
effectiveness analysis will determine which technical solution to adopt.30

» For transport projects: all ISPA projects should normally be part of the Pan
European Corridors (or connecting links identified) and the TINA network.
Identified bottlenecks will help determine the priority ranking within the
corridors. Generally, a cost-benefit analysis, following a standard
methodology, is carried out. The values of the main parameters used in the
analysis will be defined so that the results can be correctly interpreted. The
cost-benefit indicators of the alternatives will be compared, where
appropriate.

» The financia analysis for calculating the optimal rate of assistance for
revenue generating projects should be used and the results presented in a
standardised form.

During the appraisal process, and before the second inter-service consultation, the
Commission services formulate the proposal for the 1SPA contribution to the
project.

3.5. DESIGNATION AND STRUCTURING OF ISPA'S FINANCIAL CONTRIBUTION TO
THE PROJECT

CO-FINANCING IS COMPULSORY. IT PROMOTES THE SUSTAINABILITY NECESSARY FOR
SUCCESSFUL PROJECTS, BY MERGING THE INTERESTS OF DIFFERENT STAKEHOLDERS
INTO A COMMON OBJECTIVE.

Increasingly, public support and consumer satisfaction are achieved by ensuring
autonomy of operation, and independent capacity for public utilities to plan and
operate on sustainable financial assumptions, based on revenues from operations.

3.5.1. Forms of | SPA assistance

According to Art 6.1 of the ISPA Regulation: "Community assistance under ISPA
may take the form of non-repayable direct assistance, repayable assistance or any
other form of assistance.” Assistance repaid by the implementing agency or another
public authority can be reapplied for the same project or the same type of project. The
detailed provisons on this matter3! shall be clearly indicated in the Financing
Memorandum. It should be noted that ISPA assistance cannot be combined with
other Community pre-accession assistance (PHARE or SAPARD) for the same stage
of aproject (cf. Co-ordination Regulation, Article 5).

3.5.2.Rate of assistance from | SPA

According to article 6.2 of the ISPA Regulation, the rate of Community assistance
granted under ISPA may be up to 75 % of public or equivalent expenditure; this
includes expenditure by bodies whose activities are undertaken within an

30 Very small facilities, such as wastewater treatment plants for populations of under 2000
persons, do not fall under the scope of the Urban Waste Water Directive (91/271/EEC), and the
initial position of ISPA is not to fund the construction or rehabilitation of such facilities, as they
are not required under the existing acquis. The use of pre-accession funds for such purposes
would be difficult to justify, considering that some Candidate Countries have requested long
transition periods for the implementation of such Directives.

31 Guidelines on repayable | SPA assistance still need to be broadly discussed.
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administrative or legal framework by virtue of which they are regarded as the
equivalent of public bodies. In some cases, the rate of assistance can be increased up
to 85 %, in particular where the Commission considers that a higher rate is required
for realising projects central to the general objectives of ISPA. Except in the case of
repayabl e assistance or when there is a substantial Community interest in the project,
the rate of assistance shall not reach the maximum rate mentioned above, taking into
account:

» theavailability of co-financing;

= the capacity of the project to generate revenues (cf. section 3.5.5 below); and

» the application of the polluter-pays principle (cf. section 3.5.6 below).

Accordingly, the ISPA contribution to a project cannot be higher than:

= 75 % (85 %) of the éligible public or equivaent expenditure of the project;

= the amount of eligible expenditure which cannot be covered by contributions
from other sources of financing; and

= the amount of eligible expenditure not expected to be covered by revenues to be
generated by the project. Whichever amount is lowest determines the 1SPA
contribution to the project.

However, preliminary studies and technical support measures may be financed at

100 % of the total cost, in exceptional cases.

3.5.3.Eligible expenditure and calculation of total | SPA contribution

The ISPA assistance rate is applied to the amount of eligible expenditure per project,
in order to calculate the total ISPA contribution to the project. As several categories
of expenditure are excluded from ISPA support, ISPA's share of the total project cost
may differ significantly from the ISPA assistance rate applied to the eligible costs.

The most important types of expenditure ineligible for ISPA financing are identified
in the ISPA Financing Memorandum. These may be land purchase or VAT and, as a
general rule, expenditure incurred before the Commission's signature of the
Financing Memorandum. (Cf. further 4.2 and annex 111.2 of ISPA Financing
Memorandum.)

3.5.4.Co-financing

The Co-ordination Regulation (Art 7) indicates that beneficiary states shall contribute
to the financing of investments. This national contribution can be financed in several
ways, namely:

» by national public sources;

» by loans from the European Investment Bank (EIB) or an International Financial
Institution (IFI) (whether a public loan with state guarantee or a commercia loan
to a public company);

= by commercia sources of funds.

Wherever possible EC procurements rules (as spelled out in 5.2) apply aso to co-
financed components.

Funding from national public sources can be made available by the national, regional
or local authorities; in addition a public company, or beneficiary of the project can
also make the funding available. The contribution can be financed directly through
recourses to the budget of the public authorities or the public company, or by funds
obtained by these authorities from other sources.
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In the case of funding being provided by municipalities, particular care will be taken
to ensure that such funding will indeed be made available (and not only genericaly
committed to), as and when needed for the project concerned.

In addition to the ISPA contribution and the national contribution, there may also be
additional co-financing provided for the project by the EIB, an IFI or a commercial
source.

Commercial sources of funds can be integrated in the project’s financing scheme.
They can be counted as the beneficiary’s own contribution. Their participation must,
however, not restrict the procurement of works, services or supplies during project
implementation.

The involvement of private finance in the development of infrastructure is an
important objective of Community policy, as reflected in the Treaty. In such a
scenario, the availability of a larger capital base for infrastructure development and
greater efficiency in investment and operation in public utilities needs to be ensured.
In al cases, some form of contract needs to be concluded between the government
and the private operator, specifying the terms that ensure the fulfilment of the public
function by the private sector. As a natural monopoly is often involved in these
projects, careful regulation and supervision of the way in which the private sector
fulfils the public function is required.

The use of ISPA resources in a public-private partnership requires the verification of
the existence of an appropriate legal framework and of appropriate regulatory
conditions for this partnership, including the following aspects:

Equal opportunity for all relevant companies in the same sector;

Respect of competition rulesin awarding the concession;

Respect of competition rules in awarding the investment contracts,

Respect for conditions of the concession (service to consumers, maintenance,
etc.);

= Absence of disproportionate remuneration on capital.

Co-financing structures

= Joint co-financing

When a national contribution is financed directly from the budget of the public
authorities or a public company, ISPA will normally co-finance this contribution
jointly with the national body. This means that funds will be managed in a fully
integrated fashion, in accordance with identical tendering and contracting rules, and
with common supervision and control arrangements during implementation of the
project.

This type of co-financing structure is aso possible, when part of the financing is
provided by the EIB or an International Financing Institution (IFl). However, this
requires agreement between the Commission and the financial institution concerned
on al relevant modalities of implementation.32

32 To ease this process, the Commission has promoted a modification of the ISPA Regulation
allowing derogations to follow, in case of co-financing, and if needed, procedures in use with
some IFls. The modification is now in force EC 2382/2001 of 4.12.2001
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=  Paralel co-financing: in cases where it is not necessary or possible to arrive at
common implementation modalities, the EIB or other IFI contribution can be
structured parallel to the ISPA contribution. This means that the funds provided
by the various funding sources are dedicated to separate components or contracts
from those covered under the ISPA €ligible costs. If possible, common
supervision should occur in this co-financing structure, as well.

Public Private Partnership (PPP)

Private sector involvement can take various forms, ranging from management
contracts, minority stakes, to private ownership of utility companies. As indicated
above, ISPA is willing to participate in mixed public-private ventures. ISPA will
consider financing projects involving bodies whose activities are undertaken within
an administrative legal framework; in this way, they are regarded as equivalent to
public bodies.

The principles followed by the Commission for the awarding of concessions are those
described in the Commission Interpretative Communication on Concessions under
Community Law, OJ 29.4.200033, (equal treatment, transparency, proportionality and
mutual recognition) combined with those pertaining to the ISPA Regulation (art 1 and
2 and Annex 2, EC Reg 1267/99).

Ensuring the respect of these principles requires time: time for companies to access
the information concerning the financing available, time for companies to present
themselves and to prepare their offers, time for the administration to evaluate the
offers, to select the most advantageous offer, and to conclude the contracts, with
reputable and best-qualified partners.

Due to the complex nature of PPP and its rapid evolution, the various cases must be
considered in their entirety and in detail. However, due to the growing interest and
importance of PPP in infrastructure building and operating, some basic principles
have been established:

» Safeguarding the public interest: ISPA grants contribute to expenditures that
are undertaken in the public interest, in co-operation with national authorities of
the Candidate Country. Together, the Commission and national authorities will
need to safeguard the public interest while, at the same time, defining the
conditions alowing legitimate private interest to be pursued. This often implies
the creation or strenghtening of independent regulatory body(ies) on tariffs and
quality of public services

» Ensuring the best choice: Like all public financing, EU co-financing measure
need to respect the three principles of:

» transparency of procedure for assigning rights to private partners,

» equal accessfor al relevant operators to the subsidies offered;

= competition between the various participants, in order to lead to the selection
of the economically most advantageous offer.

» Fairness of the contract: the concession contract needs to be fair, e.g. an equa
divison of the efficiency gains between the private operator and consumers.
Transparent and objective price setting mechanisms need to be put in place (to
ensure the use of public ISPA money in the public interest), and dispute
resolution clauses must meet international standards.

33 Web link in Annex A10
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The Commission needs to be assured that the benefit of the ISPA grant remains

with the public and does not lead to increased profits of the private partner. (A

special condition in Article 8 of the Financing Memorandum should provide for

safeguard the ‘public interest’). For example, this implies that an ISPA grant
would reduce the price34 for the consumer by a level that corresponds to the costs
that would be incurred if the facilities were |oan-financed.

= Regulation and monitoring: whenever commercial operators intervene in the
supply of public goods, a clear legal framework that defines the rules of the game,
and aregulatory authority supervising the operations, need to be put in place. This
regulatory framework has to provide the legal certainty essentia for the private
investor as well as for the governmental authorities and the public. An
independent regulator (both technical and economical) needs to be established
and enforceable legal framework must be in place.

» Early involvement of the Commission: a successful ISPA/PPPs co-operation
requires that the Commission is informed and consulted in the preparation at an
early stage. The Commission and the competent authorities in the candidate
countries should identify projects that are candidates for PPP early in the process.
Agreements need to be reached in the following areas:
= on the approach to the project;

» on the procedures for announcing the project and generating private interest;

* in the announcement, the project must be described clearly, the required
private participation outlined in detail, and the availability of grant money (i.e.
from the EU budget — but there can be other sources) is announced.

The implementing authorities will have to scrupulously respect the principles

mentioned above in the carrying out of the further steps of the procedure and

consult the EC, whenever important decisions need to be taken.

» Ensuring theinterest of the Commission: should an investment, co-financed by
ISPA, be transferred from initial public ownership and management to a status
that implies some form of private participation in ownership and/or operation
within a period of five years after works have been completed, the conditions of
the ISPA grant may have to be reconsidered (Condition in Article 8 of the
Financing Memorandum).

3.5.5.Revenue generation

When revenue is generated by the project, it should pay for the operating costs and
may also contribute to some capital costs of the project. This could mean that the
project has the capacity to attract other sources of finance. Indeed, the resources
generated can serve to reimburse the loans obtained from International Financial
Institutions or from commercial institutions. The present value of the future cash flow
should be considered in the calculation of the total ISPA contribution, as it reduces
the need for public grant financing.

It is important to note that the regulation uses the “capacity to generate income”
concept. This means that, starting from the proposed tariff policy, an economic
analysis, and a dialogue with the authorities takes place, to determine the optimal
tariff policy.

The Discounted Cash Flow Method (DCF) provides a simple instrument for
accessing the revenue generating capacity of a project. Therefore, it helps establish

34 Or, it would induce a smaller increase to tariffs than calculated for sustainability
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the rate of ISPA assistance. This method involves estimating the future revenue
stream of a project over its economic life, and thereby determining its possible
contribution to the initial investment. In other words, what is the size of the financial
contribution, which the infrastructure user pays towards the capital costs of the
project, viafares, tolls, charges or tariffs.

Although the arithmetic is straightforward, the calculation involves agreement on a
number of critical parameters and assumptions. The most important of these are as
follows:

» Project definition — while this may seem straightforward, it is important to
ensure that the project is a clearly identified unit of analysis. This permits an
unambiguous estimation of its effects. The project must make economic and
financial sense in its own right, and it must be possible to establish a clear link
between the investment involved and marginal additional costs and revenues.

= Life span of project — infrastructure projects are generally appraised over a
period of 20-30 years, which represents a rough estimate of their economic life
span. Although the physical assets may last significantly longer than this—e.g. a
bridge may last for 100 years - it is not generally worthwhile trying to forecast
over longer periods. In the case of assets with a very long life, a residua value
may be added at the end of the appraisal period to reflect their potential resale
value or continuing use value.

» Capital costs—these costs include all investments necessary to realise the project

(feasibility studies, design and engineering, land purchase, construction,
equipment, etc). They are recorded in the year in which they are incurred, and
may include items, which are not necessarily eligible for assistance (e.g. land
purchase). Taxes, such as VAT, should only be included if they are non-
recoverable and are areal cost to the body undertaking the investment.
As equipment generally has a shorter life span than the basic civil works (10
years, or less in some cases), replacement costs for such equipment may be
included as an item of capital expenditure — again, recorded in the year in which it
is estimated the expense will be incurred.

» Operating & maintenance costs — All costs necessary for the efficient and safe
running of the project must be included in this calculation (labour, supplies,
energy, regular repairs & maintenance, etc). Note that depreciation and debt
service charges should not be included as operating costs for the purposes of the
DCF calculation. However, in some cases, it may be justifiable to include an
allowance for areserve against required future investments.

» Revenues — Revenues directly attributable to the investment should be estimated
over the life of the infrastructure. Such revenues may be derived from tolls, fees,
fares, water charges, waste charges, etc. Generally, they should be directly related
to the use of the infrastructure in question.

Other, more complex and comprehensive approaches can be adopted and used as
the case requires.

3.5.6.Application of the “ Polluter Pays’ principle

The Polluter Pays Principle implies that those who cause environmental damage
should bear the costs of avoiding it or compensating for it. Therefore, in most cases
public financing of environmental policy should not occur, as this is financed by the
polluters themselves as far as possible. However, in its earliest policy statement on
the Polluter Pays Principle (Council Recommendation (75/436/Euratom, ECSC, EEC
and the attached Communication) the Commission set out a number of exceptions to
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the Polluter Pays Principle, which are also provided for under Article 175(5) of the
Treaty. 3>

A declaration made by the Commission and the Council states that it is the intention
to follow the same approach for ISPA in regard to the “polluter pays principle,” 36as
applied in the Cohesion Fund and the Structural Funds.

The Commission’s recent communication on guidance for programmes in the period

2000-06 (COM(1999)344) set out the basic elements of a framework for the

appllcatlon of the Principle:
through differentiated rates of assistance, a system should be promoted, whereby
the environmental costs related to the treatment of pollution and/or preventive
actions are borne by those who cause the pollution;

= the application of the polluter-pays principle must be compatible with the goals of
economic and social cohesion;

» jts development should be progressive and concern the range of infrastructure
sectors covered by Community funding;

= it should take into account the social acceptance of the “ polluter pays’ principle;

= it should take Treaty provisions related to the careful and rationa use of
resources, especially water and energy, into account.

There is now a legidative framework for the principle: Article 9 of the Water

Framework Directive (2000/60/EC)

As far as the detailed modalities on differentiation of rates of assistance are

concerned:

»  where the Community legidlative framework is gradualy fully in place3’ (as
currently for waste management), the rates of Community assistance should vary
depending on the degree to which the charging system encourages an efficient use
and maintenance of infrastructure as well as consumption of resources, in line
with the Community legislation (the detailed modalities are set out in section 5).

= for the infrastructure sectors, pending the gradual full adoption of the legislative
framework related to charging for pollution, the Commission proposes that a
differentiated rate of assistance should be used as an incentive to develop such
charging systems. This would progressively extend the application of the Polluter
Pays Principle to all infrastructure operations co-financed by the Community.

The application of the “polluter pays’ principle will be decided in close co-operation
with the beneficiary countries. As a starting point, the Commission proposes the use
of the limits, which apply to operations with substantial revenues (cf. art. 29 of
Regulation 1260/99).

When charging systems are in place and where it can be shown that these do not
provide revenue above and over that required to cover operation (ex: for economic
and social cohesion reasons, social acceptance, etc.), maintenance and depreciation
costs, the rates of assistance could be increased in relation to above-mentioned limits.
However, this would still remain within the overall limits laid down in Article 6 of
the ISPA Regulation.

35 For Treaty reference, see http://europa.eu.int/eur-lex/en/treaties/livre241.html .
36 SeeAnnex A7.
37 According to the mentioned Directive 2000/60/EC
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4, DECISION PROCEDURES

4.1. ISPA MANAGEMENT COMMITTEE & COMMISSION DECISION

On the basis of the project appraisal, the Commission services may decide to put
forward a measure for approval. The draft Financing Memorandum prepared for the
second inter-service consultation is then submitted to the ISPA Management
Committee for its opinion.

The documents regarding the measure submitted for decision are the following:

A draft Financing Memorandum includes:

* The main text to be signed;

= A description of the Financing Memorandum of the measure (beneficiary country,
name of the measure, location of the measure, maximum €ligible expenditure, rate
of assistance, maximum amount of assistance, amount of advance payment, date
of completion, etc.);

» A financing plan (Annex Il to the Financing Memorandum).

In addition, complementary information is submitted for the benefit of the
Committee, including the results of the economic and financial analysis, as well as
EIA and ingtitutional capacity information. During their meetings, the Committee will
deliver its opinion on the proposal. In the case of a favourable opinion, the
Commission will adopt the measure covered by the application. A Commission
decision is then issued. The draft Financing Memorandum adopted will become a
final Financing Memorandum. In a number of cases, the ISPA grant is subject to
specific conditions. The scope of these conditions is wide and can be related to the
payment of the second advance the intermediate payment or to the payment of the
final balance. Those specific conditions are specified in an ad hoc article of the
Financing Memorandum. The opinion of the Committee can also be sought by
written procedure.

4.2. 1SPA FINANCING M EMORANDUM

In principle, the ISPA Financing Memorandum (composed of the main text to be
Signed and three Annexes as indicated above) will be signed by the Commissioner on
behalf of the Commission38. This signature can also be made by the Director-General
for Regional Policy (see technical assistance projects). As the signature of the
Financing Memorandum entails financial responsibilities for the project, the
memorandum is normally signed on behalf of the Beneficiary Country by the
National Authorising Officer (NAO) or, the National ISPA Co-ordinator (NIC), or an
appointed government representative of similar rank having ISPA responsibilities in
the beneficiary countries®®. In addition, line ministry representatives may sign the
document to confirm their commitment to the project concerned.

38 After it has been checked by CC and agreed on specific conditions
39 Assaid this could be another authorised official (e.g. NAC)
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Expenditure of the appropriate type incurred after the FM has been signed by
the EC aredligiblefor | SPA assistance.

Please note that Annex | of the Financing Memorandum defines the physical and
financia indicators that should be used during the appraisal process. There are three
types of indicators related to outputs, results, and impacts. A distinction between the
three types of indicators should be made during the different stages of the project
cycle and throughout the reporting system.
- Output indicators. demonstrate the progress made in the implementation
of aproject.
- Result indicators. measure the effect of the project after completion.
- Impact indicators: relate to the overall objective of the project and are
normally used in the ex-post evaluation.

Amendments to a Financing Memorandum are possible; substantial amendments as
defined in the Annexes to the Financing Memorandum require the agreement of both
parties by means of a formal addendum to be presented to the ISPA Management
Committee by the Commission. Other amendments can be made by letter from the
Commission, in response to a request from the Beneficiary Country. Non-substantial
amendments are addressed by an exchange of |etters.

4.3. COMMITMENTS

The Financing Memorandum will indicate the sequence of budgetary commitments to
be made by the Commission to the project. For projects lasting less than two years, or
where ISPA funding does not exceed € 20 million, the Commission will commit a
maximum of 80% of the total assistance indicated in the Financing Memorandum, at
the time the latter is signed. The remainder will be committed subject to the
implementation of the project.

For other projects the Commission will make its budgetary commitments on an
annua instalment basis. As is the practice in the Cohesion Fund, the annual
instalments committed will be calculated in order to cover the ISPA contribution of
anticipated expenditure (payments) in the Beneficiary Country. In such cases, the
annual breakdown included in the financing plan reflects this anticipated expenditure
(i.e. as presented in the project application). The actua year-by-year commitment will
follow the implementation pace of the project.

However, it may be necessary to take in account the budgetary procedures of the
Beneficiary Country. The Commission may determine the amount of annual
instalments in such a way as to cover the highest amount possible of the ISPA
contribution to cover lega commitments (normally contracts) to be entered into by
contracting authorities. In such cases, the annua distribution indicated in the
financing plan annexed to the Financing Memorandum will be determined on the
basis of contracting forecasts.
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S. IMPLEMENTATION STRUCTURES, STAKEHOLDERS AND
PROCEDURES
5.1. STRUCTURES, STAKEHOLDERSAND GENERAL PROCEDURES

5.1.1. Structures and stakeholders

As arule, best use should be made of effective existing implementing structures, or
aternatively to replicate structures which have proved to work effectively in the past
(i.e. PHARE, International Financial Institution structures, etc).

The technical and financial/tendering/contracting functions can be dealt with either
by the same structures, or by separate ones. In the first case, it will be important to
keep the functions well defined and separated, in different services for example. In
any case any conflict of interest should be avoided.

The following actors are defined here, together with their minimum responsibilities:

National ISPA Co-ordinator (NIC): a senior officia acting as the main
“manager” of the ISPA projects in the Candidate Country, and as the main
interlocutor of the Commission for programming, implementation and evaluation
iSsues.

Programming: submits the national 1SPA strategies and individual applications to
the Commission. Together with the Commission, the NIC ensures an appropriate
balance between environment and transport. In cases where this responsibility is
not given to the National Authorising Officer or to another senior official with
ISPA responsibilities, the NIC signs the Financing Memorandum.
Implementation: is responsible for the monitoring of the implementation of each
ISPA project through the physical and financial indicators specifically tailored to
the character of the project and its objectives. The NIC also ensures that each
project achieves the objectives laid down in accordance with the Financing
Memorandum, chairs the ISPA Monitoring Committees, and supervises publicity
and dissemination of information for each project. The NIC submits progress
reports on activities to the Commission on a regular basis - in accordance with
the ruleslaid down in the Financing Memorandum.

ISPA _Monitoring Committee: the Monitoring Committee is the main
monitoring body for the implementation of the ISPA projects, as well as the main
forum for discussing and deciding on implementation issues (progress reports are
discussed there). It can make recommendations to the Commission on
adjustments to be made to projects. It comprises representatives from:

= the EU Commission
= the beneficiary country
= and, when necessary, International Financial Institution(s)#°.

The Monitoring Committee holds regular sessions at least twice a year; it can
also meet in ad-hoc sessions at the request of its Chairman and agreement of the
Commission, or vice-versa. The National ISPA Co-ordinator normally acts as
chairman of the Committee and designates the secretary to the Committee.

40

See Section 6.2.
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There will normally be one ISPA Monitoring Committee in each beneficiary
country. However, if needed, sub-committees for transport and environment
could be envisaged.

National Authorising Officer (NAO): is the head of the National Fund, and a
high-level official acting as financial “counterweight” to the National ISPA Co-
ordinator4t. The NAO has the overall responsibility for the financial management
of ISPA funds, and is responsible for the establishment and management of rules
linking the National Fund to the Implementing Authorities. The NAO is also
responsible for ensuring the flow of national and other forms of co-financing. In
cases where this responsibility is not given to the National 1SPA Co-ordinator, or
to another senior official with ISPA responsibilities, the NAO signs the
Financing Memorandum, as well as signing and certifying payment claim
applications, and submitting these to the Commission.

National Fund: is the “single entity” (a central treasury entity under the
responsibility of the Ministry of Finance) through which al Community funds
granted under ISPA are to be channelled. A separate bank account may be
established for ISPA operations, with a sub-account for each implementing
agency#2 responsible for a sector (transport and environment)4. The
responsibilities of the National Fund are outlined in a Memorandum of
Understanding (MoU) covering ISPA, to be concluded between the Commission
and each beneficiary country. In particular, this text establishes the principles to
be respected in the financing agreements to be signed between the National
Authorising Officer (NAO) and ISPA Sectoral Authorising Officers. These
include those related to the transfer of funds to Implementing Agencies, bank
account structures, technical and financial reporting systems and request of funds
from the Commission.

It isintended that the financing agreements signed with Implementing Agencies

(IAs) will be concluded on the basis of the principles enshrined in the above-
mentioned MoU, the responsibility for which rests on the NAO. These
agreements will not be subject to prior endorsement by the Commission, but
should be submitted to the Commission for information. Implementation of the
financing agreements may be verified by the Commission in the course of ex-
post controls.

| SPA Implementing Agency (1As) and Sectoral Authorising Officer (SAO):
Is usually the sector Ministry responsible for the ISPA projects. An
Implementing Agency should be established to cover each ISPA sector. These
Implementing Agencies are normally a public body. Other bodies, including
those previously established for implementation of the PHARE programme (such
as the Centra Financing and Contracting Units (CFCU)), may act as
Implementing Agency for a sector where they possess experience and resources
(such as training in international tendering for works contracts), which is not
available in line ministries or national agencies.

Or in other appropriate ways (e.g. sub accountsin Central Bank account)
Sometimes for each measure
Or appropriate sub accounts in Central Account according to the case
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The Head of the Implementing Agency sometimes is the Sectoral Authorising
Officer (SAO). The SAO signs the financing agreement with the National
Authorising Officer (see above).

Final Beneficiary:

This is the body benefiting from the project. In the transport sector, the final
beneficiary is likely to be a railway company, or road, port or airport authority;
sometimes these coincide with the IAs. In the environment sector, this will in
most cases be a municipality or the (municipal/public) company concerned.

Division _of responsibilities between Implementing Agency and Final
Beneficiary:

The responsibilities of the SAO, as described in the MoU on the National Fund,
include the following:

=  procurement matters, including signature of contracts,

= administrative, financial and technica management and monitoring of
projects in the sector;

= verification of invoices,

* maintaining technical and financia reporting and accounting systems;

= transmission of regular information to the National Fund on financia and
physical progress.

It is important to stress that this MoU allows some responsibilities to be
delegated to the final beneficiary. In many cases, the final beneficiary will be the
contracting authority; therefore, the final beneficiary becomes responsible for
contract signature and technical implementation.

The above arrangements thus allow for flexibility in which implementing
structure is applied, i.e. between a centralised and decentralised approach. The
model applied may vary from sector to sector, and within the same country,
depending on the nature and capacity of the final beneficiary.

However, in al cases, the Sectoral Authorising Officer maintains responsibility
vis-avis the Nationa Authorising Officer. When submitting information to the
latter on financial and physical progress, the SAO must declare that the
information is accurate, as well as be in a position to substantiate the information
through original documentation.

The Implementing Agency should therefore maintain a sufficient degree of
supervision over the final beneficiary, especially where responsibilities have
been delegated (e.g. through checking of tendering procedures, technical
supervision, verification of invoices prior to payment to contractors), so that such
adeclaration of accuracy can be made.

The responsibilities for transmission of information to the National Fund as well
as for the maintenance of technical and financia reporting and accounting
systems for the sector cannot, by their nature, be delegated. By exercising these
responsibilities, the Sectoral Authorising Officer should maintain an overall view
of financial and physical implementation within the sector.
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5.1.2.General procedures

Precise requirements exist for the management of 1SPA funding, including the rules
and procedures that must be followed. The minimum requirements in the field of
financial control arelisted in Annex I11.4. of the ISPA Financing Memorandum.

The Commission requires each country:
1. to establish management and control systems which ensure:
» the proper implementation of the assistance granted under this the ISPA
Regulation, in accordance with the principles of sound financial management;
» the separation of the functions of management and control;
= that expenditure declarations presented to the Commission are accurate and
emanate from accounting systems based on supporting documents, which are
open to verification.
2. to verify on aregular basis that the measures financed by the Commission have
been properly carried out.
3. toprevent irregularities and take action against them.
4. torecover any amounts lost as aresult of irregularity or negligence.

As far as sound management and control are concerned, Annex Il of the ISPA
Regulation sets precise criteria. The Beneficiary Country must demonstrate the
capacity of its institutions to implement the projects according to the principles of
sound financial management, while taking into account the above-mentioned criteria.

(Cf. aso ISPA project cycle in section 3. above, as well as detailed rules for financia
implementation in the ISPA Financing Memorandum).

5.2. TENDERING AND CONTRACTING PROCEDURES

The detailed procedures for tendering and contracts can be found in the
Commission’s Practical Guide to PHARE, ISPA and SAPARD#. The Practica
Guide covers al types of procurement, namely services, supplies and works. Until
full decentralisation is applied (see section 7.), tendering and contracting procedures
will be subject to ex-ante approval (endorsement) by the Commission“s. The Practical
Guide sets out the relevant steps for each form of procurement and which procedure
is to be followed (e.g. tender dossier, evaluation procedure, evaluation report,
contract, etc.).

Refer alwaysto updated PRAG on EUROPEAID Website.

The following points are highlighted:
Currency to be used in contractsis normally EUR.

= Taxes
VAT isnot “eligible expenditure’. However by applying PRAG rules ISPA financed
contracts must excluded customs, excise duties as well as any other duty as
applicable.

44 Of particular importance (is the principle of equal treatment, which are the rules of origin that)
allow, under normal circumstances, the participation to tenders to EU companies and to CC
companies, Malta, Cyprus, Turkey.

45 Endorsement by the Commission refers to the correctness of procedures applied. The funds
committed by the Commission towards the co-financing of the project are stated in the
Financing Memorandum.
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= Publicity:

Publication and Publicity are strongly encouraged, in order to encourage competition.
Even contracts financed solely from the Candidate Countries own sources should be
published in the European Union Official Journal.

= Servicecontracts:

Asarule, arestricted tender isrequired for contracts over €200, 000.

Below this threshold, framework contracts or ssmplified procedures may be applied.

=  Supply contracts:

As arule, an open international tender is required on contracts over €150, 000. Open
local tenders apply on contracts valued between €30, 000 and €150, 000, with
simplified procedures for lower amounts.

» Workscontracts:

- Contracts over €5 million require an open procedure (international open
invitation to tender following publication of a procurement notice)4s.

- Contracts between €300 000 and €5 million are subject to open loca
tender.

- Contracts under € 300 000 may follow simplified procedures.

The procedures for the procurement process in the Practical Guide should be applied.
For the conditions of contracts themselves, the related rules and regulations of the
International Federation of Consulting Engineers (FIDIC) should be applied. The
choice of different kinds of FIDIC conditions for a contract*” should be made on the
basis of the nature of the works concerned (technologies involved, time span,
assumptions on handling and management after completion, completeness of the
design, etc.) and the type of management relationships between the contractor and the
contracting authority (e.g. from simple operations and maintenance to be executed
after the completion of the works up to the full handling of the utilities under a
concession agreement). The co-ordination of the Practical Guide's setting of the
procurement process with the FIDIC conditions of contract to be applied for works is
necessary. Some issues should be taken into account:

- the Commission cannot be party to the contract and therefore provisions
which relates to the relationship between parties other than the employer
and contractor should be limited.

- ISPA funding is fixed as a percentage contribution up to a maximum
amount, and can only be increased through a modification of the financing
memorandum. All variations must be either addressed through a setting of
contingencies or provisional sums in the contract itself, or through an
increase in national/local financing.

- Commission rules only accept the signed contracts as legal commitments
for reimbursement; however, reimbursement of preparatory works may be
possible if expenditures are incurred after the ISPA Financing
memorandum is signed and if they fall into the eligible items.

- Safety during construction should be promoted at all levels.

» Tendering prior to signature of Financing Memorandum:

If an invitation to tender is issued before the corresponding Financing Memorandum
is signed by the Commission and the recipient, publication must take place of a
procurement notice containing explicit reference to a suspension clause stating that

46 In duly justified exceptional cases a restricted procedure (pre-qualification following
publication of the procurement notice) could be possible.

47 Different types of contracts can be recognised by the colour of the book used (red- =
congtruction; yellow = design and build; silver = Turkey).
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the award of the contract is subject to the conclusion of the Financing Memorandum
and the provision of funding. If no Financing Memorandum is concluded

(i.e. because the project has not been approved by the Commission), the invitation to
tender should be cancelled.

= Nationality rules:

The nationality rules laid down in Title IX of the Financia Regulation is normally
applied to all kinds of contracts?e:

» The main contractor must fully meet the nationality criteria. The same
applies to joint venture partners, members of consortia participating in
tenders, and other principal actors.

= The position of sub-contractors, however, will be assessed on a case-by-
case basis.

The procurement of supplies within a works contract is primarily a matter for the
commercia judgement of the contractor involved. However, the Commission may
intervene in the case of equipment or supplies, which account for a significant
proportion of the contracted work.

» Standards:

A question arising in the context of public procurement relates to the role played by
standards and technical specifications. Public procurement rules and procedures are
limited in their scope and they focus on the requirements needed to ensure
transparency and non-discrimination in the award of public procurement contracts, as
stipulated under Title X, section |11, of the Financia Regulation and in general to
follow the principles of EU Public Procurement Directives.

In implementing ISPA, the Commission requests that all relevant European
legidation in the areas of environment and of transport be respected, as far as
technical specifications and environmental quality standards are concerned.

For technical norms and standards, the following applies. as a genera rule in public
procurement in the European Union, purchasers cannot reject products conforming to
relevant standards for reason of non-compliance with technical requirements. The
task of developing and adopting the standards necessary for reference is entrusted to
standardisation bodies. European standards, which have priority status in EU
legislation, are drafted by one of the recognised European standardisation bodies
(CEN, CENELEC and ETSI). The CCs can become members of these bodies before
accession.

Within the context of investment supported by 1SPA, the Commission will insist that
tender documents are drafted in a way so that technical specifications are expressed
using European standards, whenever possible. This will alow all legal personsin the
Union and the recipient states to participate on an equal footing. Where European
standards have not been developed, international standards have priority. Relevant
information can be found on the following web sites:

= http://simap.eu.int — information on public procurement

= http://europa.eu.int/comm/enterprise/newapproach/standardization/harmstds/inde
x.html — Commission web site information on standardisation and harmonisation

=  http://www.cenorm.be/ - European Committee for Standardisation (CEN

48 Since 30.12.01 (after Reg EC 2500/2001 of 17.12.2001) companies from Members States,
I SPA countries and the other three candidate countries Cyprus, Malta and Turkey. Furthermore,
for measures cofinanced by IFls and for the part financed by them, IFls procurement rules
might be authorised on a case by case basis (EC 2382/2001 of 4.12.2001).
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http://www.cenelec.org/ - European Committee for Electro-technical

Standardisation (CENELEC)
http://www.etsi.org — European Telecommunications Standards Institute (ETSI)
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5.3. PAYMENT SYSTEM

THE EU REQUIRES BOTH FINANCIAL AND TECHNICAL REPORTING TO TAKE | Functio
PLACE DURING THE COURSE OF THE PROJECT. n of the

payment
system
Payments for ISPA measures will take the form of advance payments, intermediate payments
and payments of balances (with respect to expenditure certified and actually paid within the
Decision ceilings and eligibility rules).
The first advance payment will be made by the Commission to the National Fund, following
receipt of the Financing Memorandum signed by both parties and al relevant information from
the National Fund concerning the bank account or sub-account to be used for the project (i.e. the
names and samples of signatures of the authorised signatories (for the double signature system to
be established), the rules of delegation of signature for the account(s), interest rate, etc.).
Normally, the Financing Agreement between the NAO (managing the National Fund) and the
SAOs and/or the implementing agencies must be in place and signed before the first payment is
processed.

The details of the payment mechanism are to be specified in each Financing Memorandum,

following a set of clausesin Section I11 Annex |11 of Financial Memorandums:

= The National Fund (set up in the context of PHARE) is used as the structure to channel
payments. The National Fund will then transmit the funds to either the implementing agency,
the contractor, or the final beneficiary (if agreed by the National Authorising Officer).
The National Fund should not allow accessto ISPA funds by Implementing Agencies prior
to the conclusion of the relevant financing agreement and the nomination of the ISPA
Sectoral Authorising Officer.

» The payment procedure foresees the disbursement of a first advance payment (normally 10%
of the total ISPA allocation) after signature of the Financing Memorandum by both parties,
and a second advance payment (as a genera rule for a combined total of up to 20 %) after
signature of the relevant, main contract by IAs, as specified in the Financing Memorandum
(normally the first works contract). Fulfilment of certain conditions or clauses may be
requested.

» The advance payments will not be deducted from the further payment claims. They constitute
therefore a permanent cash advance for the beneficiary country, until 80% of the ISPA
allocation is reached (see below).

» Intermediate payments (three times a year as a genera rule) will be made on the basis of
money effectively spent;4° there is a maximum of advance plus intermediate payments of 80
% of the total ISPA contribution to the project. The Commission may increase this amount to
90% in justified cases.

Intermediate payment requests should be submitted by the National Authorising Officer and
should include declarations of expenditure covering all eligible expenditure on the project. The
Commission will reimburse this expenditure on the basis of the ISPA participation rate indicated
in the Financing Memorandum. It is required that each declaration mention the contract
(financed by ISPA, national contribution, EIB or an IFI), to which the expenditure is related.

49 It should be emphasised that all-eligible |SPA expenditures must be justified to receive the agreed rate.
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Again, fulfilment of particular conditions of the agreement are to be checked, reports must have
been received and approved, previous possible recommendations acted upon, before
reimbursement can be approved.

= |n the case of projects involving parallel co-financing between ISPA and EIB or an IFI, the
Commission may decide to make intermediate payments on the basis of reimbursements —
applying the ISPA participation rate — of total declared expenditure (including expenditures
covered by EIB or IFI) only when the first declaration of expenditures related to the
contracts representing the financing element of ISPA or the national contribution (not
covered by the EIB or |FI) are submitted to the Commission.

* In limited cases of co-financing with International Financial Ingtitutions, where under due
consideration of Articles 2 and 114 (2) of the Financial Regulation applicable to the general
budget of the European Communities joint co-financing could not be arranged, (the
Commission may consider on a case by case the digibility of actions financed by IFIs on rules
different from those used by the Commission®0). The limit set in paragraph 6 hereunder applies.
The contracts in question have to be specified in the Financing Memorandum.

= Expenditure under certain contracts may be declared by the Commission as only partly eligible
for financial assstance from ISPA. The rate of assstance applied by the Commission for
reimbursement of invoiced expenditure paid and certified will be applied only to the digible
part of expenditure. The limit set in paragraph 6 hereunder applies to the eligible part of the
contracts. The contracts in question have to be specified in the Financing Memorandum.

* In no case can the contribution to payments from the Commission exceed the percentage
participation and the total amount decided by the Commisson and agreed between the
Commission and the beneficiary in the Financing Memorandum.

Payment of the balance will be made following approval of the final report by the Commission
and after all other conditions specified in the Financing Memorandum (Annex I11.1, section I11, §
6) have been fully satisfied.

=  USE OF INTEREST INCOME

The Commission considers that the following principles should apply to the use of interest

income:

= Advance payments are paid to the National Fund. Any baance not required to meet
immediate payment obligations shall be invested in interest bearing € deposit accounts in
accordance with good banking practices.

= Except in cases where, for institutional reasons, the production of interests is not foreseen,
the National Fund will produce a detailed annual statement indicating interest earned. This
statement should be broken down by projects.

=  The statement will be examined by the ISPA Monitoring Committee. The Committee may
make proposals to the Commission concerning the allocation of interest proceeds on the basis
of one of the following possibilities:

1. alocation of the interest earned to the measure as defined in the Financing Memorandum
and deduction of the amount of the interest income, net of bank charges, when the final
payment is made;

2. alocation of these amounts for training actions in favour of public officials in charge of the
implementation of ISPA projects in the Transport and Environment ministries and related
public bodies. The precise amount allocated for transport and for environment training
actions is decided on the basis of the respective projects approved in each of these sectors.
The nature of the training actions must be endorsed by the Commission.

50 (EC) 2382/2001 of 04.12.2001 in of 07.12.2001 N.L. 323
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5.4. INFORMATION AND PUBLICITY

PUBLIC AWARENESS IN | SPA-FUNDED PROJECTS IS CRUCIAL TO THE LONG-TERM
SUCCESS OF NEW INFRASTRUCTURE IN THE BENEFICIARY COUNTRIES.

The beneficiary countries must ensure that adequate publicity is given to measures financed by

ISPA with aview to:

= making the general public aware of the role played by the Community in relation to the
measures;

= making potential beneficiaries and other interested parties aware of the possibilities offered
by the measures.

This will be done by ensuring, in particular, that clearly visible display panels are erected
showing that the measures are being co-financed by the Community, with the Community logo.
In addition, representatives of the Community institutions should be, as far as possible, involved
in the most important public activities connected with Community assistance granted under
ISPA. The beneficiary countries shall inform the Commission annually of the initiatives taken in
this respect. For more details, see the Information and Publicity Requirements in Annex 111.6. of
the Financing Memorandum.

The role of NGOs particularly for environment matters, is important and both the CCs as well as
the EC are committed to enhance the exchange of information with NGOs on ISPA projects
including the possibility to organise exchange of information meetings.

5.5. LANGUAGES

All documents have to be produced at least in English. Trandation into the national language
should be pursued on an ad hoc basis according to the needs of the project in question; the costs
of trandation will be incurred by the beneficiary. More systematic trandation into the national
languages will be an issue to consider at the time of full decentralisation of the implementation
of ISPA. This matter will be subject to more precise guidelines at alater stage.
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6. REPORTING, CONTROL, MONITORING OF PROJECT IMPLEMENTATION,
AND EX-POST EVALUATION

THE BENEFICIARY COUNTRY AND THE COMMISSION HAVE THE RESPONSIBILITY TO
ENSURE THAT THE IMPLEMENTATION OF | SPA PROJECTS IS PROPERLY MONITORED
AND CONTROLLED.

6.1. REPORTING DURING PROJECT IMPLEMENTATION

The Financing Memorandum specifies that all public or private bodies involved in the
management and implementation of measures must maintain either a separate accounting system
or an adequate accounting codification for all 1ISPA transactions.

The beneficiary country must institute a reporting system that provides regular, standardised
outputs for each measure financed by ISPA; this alows the beneficiary country to monitor
progress in the implementation of the measure, to provide a basis for making payment claims to
the Commission, and to facilitate the verification of expenditure by Community and national
control authorities.

During the installation of this system, particular attention should be given to the reporting
requirements linked to the intermediate and final payment clams, as set out in the Financing
Memorandum (Annex 111.1 and Annex 3A). Such claims can only be made based on declarations
of expenditure incurred by the measures, i.e. payments certified and actually made by the body
responsible for implementation, supported by receipted invoices or accounting documents of
equivalent probative value. The system must provide a form for the declarations required from
the responsible Ministry and National Authorising Officer when submitting claims. In addition,
the financia reporting systems must cover al eligible costs of a measure (project, stage of
project or group of projects) for which ISPA assistance has been granted; this includes all
measures identified in the Financing Memorandum, together with all contracts needed for
implementation, regardless of the source of financing.

The monitoring indicators identified in the application forms, or subsequently agreed between
the Commission and the beneficiary country, will form the basis for the regular monitoring of the
technical progress of projects. The same information will be used in the progress reports to be
submitted to the ISPA Monitoring Committee. These indicators should aso be used in the
reports required when making payment claims, and in possible ad hoc technical reports requested
on a case by case basis by the Commission.

Within the monitoring arrangement, the following reports are expected:
= Reports to the Monitoring Committee — a reference to this report can be found in Annex 111

3b of each Financing Memorandum for each project, and should be forwarded by the NIC to
the Commission three weeks before each Monitoring Committeed?.

= Annual progress reports - the ISPA Regulation states that progress reports are to be
submitted to the Commission “within three months of the end of each full year of

51 Reports should be sent together with any other additional information required.
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implementation.” The annual progress reports must be approved by the ISPA Monitoring
Committee before being submitted to the Commission. In practice, this report will be also
presented to the first ISPA Monitoring Committee of each year, starting in 200252,

» Fina reports - the ISPA Regulation requires the submission of “a final report within six
months of completion of the measure or stage of project.” A detailed list describing the
content of this final report can be found in Annex IV of the ISPA Regulation, and is
described in detail in the Financing Memorandum. It will contain a final assessment of the
extent to which the expected results have been achieved, and must be endorsed by the
Commission. This final report will duly account for proceedings and outcomes of the
Monitoring Committee.

As pertains to the financing flows, the following reports are expected:

=  Global cash flows — these reports outline the forecasted expenditures related to the entire
project for the coming year, justify the commitment to these projects and indicate the
progress of each project. These reports can be incorporated into the annual progress report.

»  Payment flows- these consist of four components: first advance payments, second advance
payments, intermediate payments and final/balance payments.

6.2. ISPA MONITORING COMMITTEES

Operational monitoring of projects. each project will be implemented by the body indicated in

the respective Financing Memorandum. The National ISPA Co-ordinator (NIC) shal be

responsible for ensuring that the reports on implementation of each project are drawn up for

submission to the Committee. The National ISPA Co-ordinator will report to the Committee, and

shall have the responsibility for the functions defined hereafter:

= to monitor the implementation of each ISPA project through physical and financial indicators
specifically tailored to the character of the project and its objectives (Annex 111.3 of the
Financing Memorandum) ;

» to ensure each project achieves the objectives laid down in accordance with the Financing
Memorandum;

= to propose, when appropriate, modifications of the original decision in order to ensure that
the project achievesits objectives,

= to ensure information and publicity for each project.

Composition - the Committee as a genera rule, shall consist of representatives of:
= authorities from the beneficiary country. The representatives of the beneficiary country will
consist of :
- theNational ISPA Co-ordinator;
- the National Fund through the National Authorising Officer;
- the Ministries of Transport and Environment;
- theimplementing agencies,
- thefina beneficiaries;
- if s0 needed, private enterprises, which are responsible for the execution of the
project, for the part of their relevance.
» the Commission (including representatives from the Delegation in the beneficiary country
concerned). The representatives of the Commission may consist of officials from DG REGIO
and any other Directorate General depending on the specific issues being considered.

52 It is clear that the Monitoring Committee will also have reports on activities to date.
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» the European Investment Bank (EIB) or any other International Financial Institution co-
financing a project (if and as appropriate for the part of their relevance).

Responsibilities - the main responsibilities of the Committee include:

» monitoring the overall implementation of ISPA projectsin the country;

= monitoring the implementation of each ISPA project in the beneficiary country; this
monitoring shall use financial and physical indicators;

= examining the progress reports, and approving the annual progress reports,

» proposing (for submission to the Commission) any adjustments in terms of amounts and
conditions which may be required on the basis of the outcome of the monitoring;

= deciding, with the agreement of the Commission, any additional responsibilities for the
Committee.

Co-ordination with the (PHARE) Joint Monitoring Committee - the Joint Monitoring Committee
is responsible for co-ordinating the monitoring of each pre-accession instrument (PHARE,
SAPARD and ISPA) and for assessing the overal progress of EU — funded assistance in the
beneficiary country.

The Joint Committee will receive the minutes of the ISPA monitoring committee and may issue
recommendations to the ISPA Committee or to the Commission when relevant.

The meetings of the ISPA Committee meetings should be arranged, when possible, to coincide
with the Joint Monitoring Committee meetings.

6.3. FINANCIAL CONTROL, IRREGULARITIESAND COMPLAINTS

The activities related to financia control, financial checks and auditing, which are carried out in
accordance with the Financing Memorandum, are not the subject of this document.

Internal and external financial controls are to be performed by the relevant institutions of the
beneficiary countries and results communicated to the Commission; however, the Commission
services, as well as the European Court of Auditors, may perform their own controls with the co-
operation of the national authorities.

*» On-the-spot verifications. the Commission services can perform “on the spot” technical
verifications on some aspects of projects or the functioning of the implementing authorities.
This should allow for rapid detection of serious difficulties delaying project implementation.

= Controls can also take the form of financial audits, performed by the Commission services,
the Court of Auditors or auditors contracted by the Commission for this purpose.

The ISPA Financing Memorandum also includes provisions for correction of irregularities.
Should there be concerns regarding any irregularities in the implementation of measures for
which ISPA is providing assistance, the Commission will perform a detailed review of the
measures in question. After such areview, the beneficiary authorities, could be asked to provide
corrective measures, in accordance with the instructions of the Commission.

These irregularities, or failure to proceed to the required corrective measures, could lead to the
reduction, suspension or cancellation of 1SPA assistance, with respect to the measures concerned
and/or to the recovery of sums paid.
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» All possible complaints regarding |SPA projects are addressed according to responsibilities.>3
Similarly to the procedure used for the Structural Funds, complaints are referenced to EC
Headquarters, registered and answered in due course.

6.4. EX-POST EVALUATION OF | SPA PROJECTS

Ex-post evaluation will consist of detailed assessment of the results and impacts of a
project/group of projects; this will include both positive achievements and failures, and will
attempt to identify the causes for both. The main objective of this evaluation will be the
elaboration of areport for the benefit of the European taxpayers on the use made of their money,
but also to assimilate the knowledge gained through the projects, with the goal of strengthening
the design and implementation of future projects. Therefore, baseline data should be made
available to allow for the quantification of results and impact indicators.

An ex-post evauation programme will be implemented by the Commission services for al ISPA
funded activities.

The consolidated evaluation methodol ogies available at the Commission, particularly in the area
of Structural/Cohesion Funds operations, will be made available for all interested parties.

The time frame for the performance of these evaluations will vary according to the sector
concerned (a longer time frame might be necessary for evaluating environmental projects), and
to the nature of the projects.

53 For procurements issues, the contracting authority, located in the beneficiary county, is the primary venue for
any complaints. All these complaints are processed via the existing procedures in the different Authorities
and according to the procurements rules applied (PRAG etc).
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7. DECENTRALISATION OF THE IMPLEMENTATION OF | SPA

7.1. LEGAL BASIS FOR EXTENDED DECENTRALISATION: KEY EXTRACTS FROM THE CoO-
ORDINATION REGULATION 1266/99

The Extended Decentralised Implementation System (EDIS) is defined by the articles of the Co-
ordination Regulation 1266/99 and its annex. EDIS comprises three interrelated components:

1. “the management of aid on a decentralised basis’ (Article 12.2) by the relevant national
authorities, subject to a “ commitment by the National Authorising Officer to bear the full
financial responsibility and liability for the funds,” (Annex 2{v}).

2. the waiving of “ the ex-ante approval requirement” by the Commission (Article 12.2) which
will then be replaced by a system of ex post controls.

3. use of national procedures where various conditions are met, including “ procurement rules,
which are endorsed by the Commission as meeting requirements of Title IX of the Financial
Regulation applicable to the general budget of the European Communities,” (Annex 2{iv}).54

EDIS can only be granted where certain “minimum criteria and conditions’ are met, as
described in the Annex to the Co-ordination Regulation, and to “ specific provisions concerning,
inter alia, invitations to tender, scrutiny and evaluation of tenders, the award of contracts,”
(Article 12.2). These last provisions shall be laid down in financing agreements with each
beneficiary country.5

The decision to move to EDIS can only be undertaken by the Commission “ on the basis of a
case-by-case analysis of national and sectoral programme/project management capacity,
financial control procedures and structures regarding public finance,” (Article 12.2).

“The Commission shall adopt rules governing inspection and evaluation,” (Article 12.3). This
present document and its three annexes provide detailed guidance on the “ minimum criteria and
conditions’” that must be met in each of the key EDIS areas — the National Fund, the
Implementing Agencies and the procurement process.

The conditions stated in the CR include requirements for adequate and effective interna
controls. In assessing these, the Commission will apply the general Public Internal Financia
Control principles (PIFC), as summarised in the Annexes to the Co-ordination Regulation and to
the ISPA Regulation 1267/99; thisis also covered in the Regular Reports on Candidate Countries
(Chapter 28: Financial Control) and is used in matters concerning internal Commission controls.

Implementing Authorities must follow the procurement rules in the Practical Guide, as updated
by EuropeAid.

54 PHARE and ISPA are external aid instruments that are legally subject to the provisions of Title IX of the
Financial Regulation of the European Communities. They are not subject to Community public procurement
directives. However, Article 12 of the CR also states that specific provisions will be adopted “concerning,
inter alia, ... the implementation of Community public procurement directives.” To accommodate these
provisions, the same principles that underpin both the Directive and Title IX have been elaborated in this
document and must be followed by IAsin all procurement involving PHARE and | SPA funds.

55 For ISPA, reference is also made to Art. 9 Regulation 1267 and Annex 1.
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Under EDIS, the Commission shall continue to monitor and carrying out on-the-spot project
checks and audits. The European Court of Auditors may also perform external audits.

Even under EDIS, the Commission remains ultimately accountable to the EU Budgetary
Authorities for the use and sound financial management of the relevant budgetary credits. There
are no circumstances where it is mandatory for the Commission to undertake EDIS. The
Commission can, a any time and at its own discretion, reverse its approval to extend
decentralised implementation to relevant national authorities.

7.2. PROCEDURESFOR EXTENDING DECENTRALISED IMPLEMENTATION

7.2.1.Minimum criteria and requirementsfor decentralisation of management for EDIS

The minimum criteria and conditions specified in the CR and its annex are intended to assist:

= the National Authorising Officer in assessing the readiness of the Implementing Agency to
apply for EDIS;

» the Commission in performing its verification audit mentioned above and to forming a
considered judgement of whether EDIS can be granted.

The criteria and conditions are categorised as a “minimum,” meaning that other conditions of
transparency and sound (financial) management may apply as well in the final assessment of the
Commission.

The following sections elaborate each of the minimum criteria and conditions for the
decentralisation of management (EDIS).

» “there should be a well-defined system for managing the funds with full internal rules of
procedure, clear institutional and personal responsibilities.”

This criterion applies to both the National Fund and the IAs. The system referred to should cover
the operational and financial management rules governing the programme cycle from project
design, procurement through the implementation phase to final evaluation and closure. As well
as coherent and simple management rules and procedures, this criterion requires that allocation
and separation of responsibilities between the various units is well defined, in order to ensure
that these rules and procedures are actually followed.

» “the principle of separation of powers must be respected so that there is no risk of conflict of
interest in procurement and payment.”

This criterion applies to both the National Fund and the IAs. It relates to issues of creating a
double signature system, to provide adequate and transparent financial and control management
and to allow the internal auditor to function independently from the management.

=  “adequate personnel must be available and assigned to the task. They must have suitable
auditing skills and experience, language skills and be fully trained in implementing
Community programmes.”

This criterion applies mainly to the 1As, although the National Fund personnel should aso be
assessed. It should be noted that although the National Fund may audit the IAs, this should be
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coupled and integrated by, for example, the internal audit service of the Ministry of Finance, in
which the National Fund most often resides.

= “demonstration of effective internal controls (in both NF and 1As) including an independent
audit function and an effective accounting and financial reporting system which meets
internationally accepted audit standards.”

This condition applies to both the NF and the 1As. “ Effective internal controls’ refers to all of
PIFC, not just internal auditing. PIFC refers to the government’s internal control systems aimed
at protecting the general financial interests of the government, while external control refers to
financia control activities by external bodies (supreme audit institutions and the parliament,
exercising democratic control functions), who must scrutinise and assess the financial control
systems of the government.

The interna audit function is the total sphere of ex post verification by an organisation of
whether management and control systems comply with budget specifications, objectives, rules
and standards and more generally to the principles of sound financial management. These
internal audits include compliance and substantive tests, system audits, performance audits,
information technology audits and any other kind of ex post verification that the independent
internal organisation deems fit to ensure the compliance of management with financial rules and
regulations. An important aspect is the establishment of an adequate feedback mechanism of the
internal audit findings and recommendations into these rules and regulations.

The internal audit function could be performed by the IA itself or by a central audit body (e.g.
the Ministry of Finance) or both. In both cases the principle of “functional independence” as
used in the PIFC discussions in Regular Reports and EU Common Position Papers relating to
Negotiation Chapter 28: Financial Control, should be guaranteed. Thus, the internal audit
function may be located within the IA but must be independent of the management functions of
that organisation. Any other controls carried out by the National Fund as stipulated in the
Financing Memorandum between the NF and the Commission and the Financing Agreements
between the NF and 1A s should also be anal ysed.

This paper distinguishes three levels of audit — (a) internal audit in the IA, (b) audit within the
government and (c) audit over and external to the government. Countries may use different
permutations of these three levels (eg. it may not have internal audit in the A but may exercise
that from the government level audit).

Internationally accepted audit standards refer to standards developed in the framework of e.g. the
European Court of Auditors and the Institute for Internal Audit (11A). These standards,
sometimes adapted to take into account the specific needs of the public sector as used in the
Accession Negotiations, will be elaborated below.

= “a recent financial and operational audit showing effective and timely management of
Community assistance or national measures of similar nature.”

This condition relates to both the National Fund and to the IAs.

= “areliable national financia control system over the implementing agency.”

This condition relates to the PIFC discussions mentioned above. The analysis by the
Commission will be consistent with the assessment in the Regular Reports and the Common

Positions as mentioned above. In the present context, the national financial control system relates
to al public financial control activities carried out by control authorities outside the NF and IAs.
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These are conducted by higher level government control bodies or by external control bodies like
the supreme audit institutions such as Courts of Auditors or the European Parliament.

= “procurement rules which are endorsed by the Commission as meeting requirements of Title
IX of the Financia Regulation applicable to the general budget of the European
Communities.”

The procurement rules as used by PHARE and ISPA implementing agencies must also be

followed under EDIS, for the procurement of ISPA and PHARE projects, if they are “endorsed

by the Commission as meeting requirements of Title IX of the Financial Regulations.” This, in

practice, requires four principles to be followed so ensuring the avoidance of discriminatory

measures and unfair treatment in public procurement:

= common advertising rules: Community-wide and PHARE/ISPA region-wide advertising of
contracts to develop real competition between economic operatorsin al the States eligible to
bid;

= common tendering rules. the eimination of technical specifications, which are liable to
discriminate against potential foreign bidders, these rules require specifications to be
produced in one of the official EU languages as well as the local language;

= common technical evaluation rules. application of objective criteria for the selection of
tenderers and the award of contracts, including procedure on eligibility for participation;

= common participation and contract award rules: eigibility and contract sourcing open to
EU and PHARE/ISPA + Malta, Cyprus and Turkey.

= Commitment by the National Authorising Officer to bear the full financial responsibility and
liability for the funds.

The request for EDIS by the National Authorising Officer presented to the Commission must be
accompanied, inter alia, by a commitment from the NAO (covered by national law) to bear full
financial responsibility and liability for EU-funds received and spent. This covers the additional
responsibility charged to the NAOs, which is derived from the waiver of the ex-ante control of
the Commission.

7.2.2.Roadmap for EDIS

The philosophy underlying EDIS is that it is the responsibility of the national authorities of the
applicant countries to prepare for EDIS, and it is for the National Authorising Officer (NAO) on
his own initiative to send a request to the Commission for an EDIS decision for each
Implementing Agency that the NAO considers to fulfil the criteria and conditions. The actions
under Stages 1 to 3 of the Roadmap are the responsibility of the national authorities and led by
the NAO, whilst the fourth stage of preparation for the Commission decision is the sole
responsibility of the Commission services. However, this division of responsibilities does not
preclude a collaborative role for the Commission in Stages 1 and 2 to assist the process, nor the
provision of Community financia support .

The roadmap is divided in 4 stages.

STAGE 1 GAP ASSESSMENT

« The objective is to carry out an assessment of the target nationa institutions (National Fund,
SAQ, Implementing Agencies) and national procurement procedures in order to determine to
what extent the conditions for EDIS are currently met and to identify specific actions, changes
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and improvements required. Where Implementing Agencies have delegated functions to final
beneficiaries, these may aso beincluded..

STAGE 2 EDIS PREPARATION (“Gap plugging”)

+ The objective is to prepare for EDIS by making the necessary changes and improvements to
the target institutions and procedures through implementation of the recommendations of the
Gap Assessment Report (GAR).

STAGE 3 COMPLIANCE ASSESSMENT

» The objectiveisto enable the national authorities responsible for the financial management of
the Community instrument to determine whether the pre-conditions are fulfilled for formal
application for EDIS.

STAGE 4 PREPARATION FOR COMMISSION DECISION
* The objective is to prepare al elements necessary to enable the Commission to decide
whether to grant EDIS under Article 12 (2) of the Coordination Regulation.

7.2.3.Co-ordination with SAPARD accr editation exercise.

As some structures or agencies involved in the two processes ISPA and SAPARD may share
structures or systems the full co-ordination between the EDIS and the accreditation process of
SAPARD shall be ensured.
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GLOSSARY OF TERMS

acquis communautaire

CC

CEEC
CFCU
co-financing

Cohesion Fund

Corridors

CR

DCF Method

DG ELARG
DG ENV
DG REGIO

DG TREN

A-C

the body of legisation, including the Treaties and Court cases,
which has been enacted by the EC so far

Candidate Countries (those CEEC countries who have applied
for membership to the EU) sometimes referred also as Applicant
Countries or Beneficiary Countries
Central and Eastern European Countries
Central Financing and Contracting Unit
the financial participation of various actorsin projects
EU fund providing financial assistance to four beneficiary
countries (P,GR, IR, E) for environmental and transport
infrastructure projects
pan-European Transport Corridors
Council Regulation

D

Discounted Cash Flow Method (means of economic analysis of
revenue generating projects)

Directorate General for Enlargement
Directorate General for Environmental Policy
Directorate General for Regional Policy

Directorate General for Transport and Energy Policy
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EBRD

EC

EDIS

EIA

EIB

eligible expenditure

EuropeAid (= AIDCO)

ex-ante approval

FIDIC

Final Beneficiary

FM

GDP

IBRD

IFls

E
European Bank for Reconstruction and Devel opment
European Commission
Extended Decentralisation Implementation System
Environmental Impact A ssessment
European Investment Bank
the expenditure which counts towards the total of an ISPA
measure/project. The ISPA rate of assistance is a percentage of

the total eligible expenditure

The EU office in charge of implementing external aid
instruments for the EU Commission

approval of official documents and publications concerning
procurement are approved by the Commission before
implementation

F-G

International Confederation of Consulting Engineers

the final owner of the completed project — usually a public body
such as the National Rail Authority

Financing Memorandum (defines the budgetary commitments of
a project, as well as the physical and financia indicators that
should be used during the appraisal process)
Gross Domestic Product

H-L

Implementing Agency

International Bank for Reconstruction and Development (the
World Bank)

International Finacing Institutions
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Implementation Agreements
Inforegio
IRR

ISC

ISPA

ISPA Management Committee

ISPA Monitoring Committee

MoU

NAO

NAC

NF
NIC

NPV

PHARE
PIFC
PIU
PPP

PRAG

Agreements between the CFCU and IAs

The DG Regional Policy website: www.inforegio.cec.eu.int

Internal Rate of Return

Interservice Consultation — the mechanism by which the
Commission gathers opinions form its different services.

Instrument for Structural Policy for Pre-Accession

body with representatives from all Member States which deals
with ISPA matters

chaired by NIC, the body in each Candidate Country in charge
of monitoring project implementation and success

M-N

Memorandum of Understanding (between the EC and the
National Fund)

National Authorising Officer

National Aid Coordination (with ISPA responsibility in Czech
republic)

National Fund
National ISPA Co-ordinator
Net Present Value
P-R
Community assistance programme for CCs
Public Internal Financial Control
Project Implementation Unit
Private-Public Partnership

The Practical Guide (provides guidelines for tendering and
contracting for PHARE and | SPA projects)
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S-7Z
SAPARD Special Accession Progranme for Agriculture and Rura
Development
SAO Sectoral Authorising Officer (Environment or Transport)
TA Technical Assistance
TEN-T Trans-European Transport Network
TINA Transport Infrastructure Needs Assessment (conducted in the

candidate countries)
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ANNEXES

= Legal framework

Al Council Regulation 1267/1999: ISPA Regulation of 21.6.1999.
http://europa.eu.int/comm/regional _policy/sources/docoffic/official/requlation/pdf/l 16
119990626en00730086.pdf

A2 Co-ordination Regulation of 21.6.1999.
http://europa.eu.int/comm/regional policy/sources/docoffic/official/requlation/pdf/l 16
119990626en00680072. pdf

A3 Title IX of the Financial Regulation, (French Version) 21.12.1977 from p. 52 onwards.

http://europa.eu.int/comm/budget/pdf/executi on/execution/financial reg/en.pdf 56

* Programming/project preparation

A4 Financing Memorandum Doc. N° 99/M C/007 of MCM2 updated Doc. N° 00/M C/007 at
MCM 3 and with standard clauses Article 8 and Annex | - 111.
http://europa.eu.int/comm/regiona policy/funds/ispa/working en.htm

»  Sectoral papers

Transport

A5 Framework for funding investmentsin Transport, Doc. N° 99/ISPA/MC/004 MCM1
(no date)
http://europa.eu.int/comm/regional policy/funds/download/trans en.pdf

Environment

A6 Framework for funding investmentsin Environment, Doc. N° 99/ISPA/MC/003
(MCM1) (no date)
http://europa.eu.int/comm/regionalpolicy/funds/download/envi_en.pdf

A7 Application of the Polluter Pays Principle
http://europa.eu.int/comm/regional policy/sources/docoffic/working/poll _en.htm

A8 Communication of the EC COM(2001)304
The Challenge of Environmental Financing in the Candidate Countries,
http://europa.eu.int/comm/environment/docum/01304 en.htm

A9 On Environmental policy is useful to access the implementation handbook
http://europa.eu.int/comm/environment/enl arg/handbook/handbook.htm

Financing

A10  Commission Interpretative Communication on Concessions under Community Law
2000/C 121/02
http://europa.eu.int/eur-lex/pri/en/oj/dat/2000/c_121/c 12120000429en00020013.pdf

56 A new financial regulation is applicable as per 1-1-03 and therefore all cross references will be updated in the
future.
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