









Annex I

The Office of the Government of the Slovak Republic

Námestie slobody 1, 813 70 Bratislava, Slovak Republic

Measures of the Office of Government of the SR

resulted from the findings of 

the Audit Report of the Supreme Audit Office, OMAS report and verbal communication of OLAF, European Parliament Committee for Budget and Committee for Budgetary Control, referred to the programming and implementation of the EU pre-accession aid within the PHARE programme in the Slovak Republic
November 2001

Introduction 

On 15 October 2001 the Office of the Government of the Slovak Republic was presented with the Final Report of the audit carried out with the purpose to examine the programming, implementation and use of EU financial resources within the PHARE programme.  Following the debate attended by the representatives of the Office of the Government and the Supreme Audit Office of the Slovak Republic, the both parties signed the Audit Report on October 18th, 2001. The examination of the pre-accession aid was carried out in accordance with amended Act on the Supreme Audit Office and amended Act on Budgetary Provisions as effective from 1 January 2001 and thus, the audit was ex lege based process. The audit strictly followed the principles of the meethodology of the European Court of Auditors. It embodies a comprehensive systematic approach and incorporates the verification of the legislative and institutional framework and the identification of key participants of the programming cycle and also includes the implementation phase consisting of the contracting and monitoring. The due attention was paid to the Report and proposals of Friends of Earth.  

This position is worked out with the use of the following documents:

· Interim Report of the Supreme Audit Office on the audit findings concerning the use of the EU financial resources granted within the PHARE programme 

· Measures adopted, referring to the Interim Report 

· Audit  Report of the Supreme Audit Office on the audit findings concerning the use of the EU financial resources granted within PHARE programme

· The Report of control carried out by the Section of Internal Control of the Office of Government of the SR carried out in the Aid Co-ordinating Unit (herein as ACU)  in August 2000

· Measures adopted, referring to the Report of control carried out in ACU of the Office of the Government in August 2000

The purpose of the audit

The audit was designed to verify the compliance of the activities and financing thereof from the pre-accession financial aid granted within the PHARE programme

· Legal framework and institutional provision of the programming and implementation of the PHARE programme mainly consist of the international agreements and the related EU legislative documents, particularly regulations and directives issued by the European Council and the European Commission respectively, the Memorandum on Understanding, the financial memorandums, DIS manual and the framework document Programming for 1998, 1999, 2000 and 2001. The Slovak Republic passed the first comprehensive legal document entitled the Guidelines on the Preparation and Realization of the PHARE programme for the period of 2000 – 2006 by the governmental Resolution no. 656 dated 4 August 1999. This Directive became effective from 1 January 2000.

· Institutional provision applied to the implementation of the PHARE programme is based on the Resolution of the Government of the Slovak Republic no. 127/1996 with the effectiveness as of 1 March 1996. According to this Resolution the Office of the Government was entrusted with the competence of being the Co-ordinator of the PHARE programme. The Resolution also defines the key participants of the process of programming and implementation, i.e. the National Co-ordinator of Foreign Aid, the Executive Co-ordinator of Foreign Aid and the Central Financial and Contracting Unit.  

The audit  carried by the Supreme Audit Office at the Office of the Government set the following aims:

1. To verify the means applied to the control of the co-ordination process associated with the programming of the PHARE programme at the Office of the Government, 

2. To determine the scope of competencies, responsibilities and obligations resulted from the documents based in the labour law and the compliance thereof with the procedures applied in practice.

Audit findings and the proposed measures 

The Supreme Audit Office identified  the following findings (cross-referrence indicates the relevant pages as included in the Audit Report):

1) Finding (p. 7 - 8)

No generally binding legal regulation or guidelines was adopted in the Slovak Republic which would be generally binding and generally known and which would comprehensively govern project preparation and evaluation procedure in detail during the programming period of the PHARE programme, no legal framework on performance was established, a fact which is closely link with the issue of responsibility because if there are no rules they cannot be broken.

1) Measure adopted

To work out General Co-ordination Guidelines applicable for foreign aid provided by the European Community and the EU member states prior to the accession of the Slovak Republic to the EU and a Guidelines on the Preparation and Realization of the PHARE programme in the Slovak Republic, and to ensure that these will be promptly adopted by the Slovak Government. The guideline shall be successively transformed to the governmental ordinance and upon the adoption thereof to publish in the Collection and via Internet and other media. 

2) Finding (p. 32)

The Executive NAC used their decision-making power in the selection of project intents and project proposals eligible for financing to be sent to the Commission to Brussels (this was shown in submitted correspondence, the National Aid Co-ordinator NAC - the Deputy Prime Minister for European Integration was only informed). This situation came about because there was no system or rules for evaluating project intents and project proposals, and nobody determined who should take the final decision on successful proposals at a national level 

2) Measure adopted

To work out Guidelines for the submission, evaluation and selection of the projects eligible for financing from the resources provided to the Slovak Republic as the foreign aid. This Guidelines shall govern a procedure applicable for the submission of projects, evaluation thereof / submitting comments. The Guidelines implementation shall ensure the selection of the projects submitted for the Commission approval. The projects shall be selected in a competition according to the generally known rules and criteria for accepting and evaluating of the projects.  

3) Finding (p. 95 ) 

No control framework was established, there was no external national audit institution in the Slovak Republic with the power and competency to audit the use of EU funds under the authority of a generally binding legal regulation (except the National Fund – however, this is not a typical audit body), pursuant to amendment No. 458/2000 Coll. to Act No. 39/1993 Coll. effective from 1 January 2001, the scope of competency of the Supreme Audit Office of the Slovak Republic was extended to foreign funds, and this audit is the first external national audit of the use of EC funds.

3) Measure adopted

To attain an establishment of the Central Contact Point of OLAF. A new Organizational Rules of the Office of Government and the Section for European Affairs shall reflect an improved control system applied at departments and sections, particularly at ACU and at the department of institutions building and citizens preparation for EU membership and to implement properly Act on Financial Control and other related legal regulations at the Office of the Government in order to ensure the compliance with and the obedience of the legal provisions regulating the use of foreign aid. The documentation shall be complete and recorded in a suitable way and shall comply with all standards of a prompt and effective audit in the shortest possible time. 

4) Finding (p. 8 – 9)

With effect 1 January 2001 the Guidelines on the Preparation and Realization of the PHARE programme for the period 2000 – 2006 were issued in the Slovak Republic and approved by Resolution of the Slovak Government no. 656/1999 of 4 August 1999. According to Art. 1 point 1, the Guidelines stipulate the fundamental principles for the preparation and realization of the PHARE programmes with the aim of maximizing the effectiveness of the use of EU assistance provided to the Slovak Republic during the period 2000 – 2006 and, in point 2 ensuring a uniform and effective procedure during the preparation of projects for the Financing Memorandum for 2000 as well as for subsequent years (quoted from the Interim Report). Approval of these Guidelines by the Resolution of the Slovak Government failed to ensure that they are generally binding and that all potential interested parties are generally informed. 

4) Measure adopted

The Guidelines on the Preparation and Realization of the PHARE programme in the Slovak Republic for the period of 2000-2006 approved by the Resolution of the Government no. 656/1999 shall be transformed to the governmental ordinance and publish in the Collection. This will constitute an incontrovertible presumption of its general knowledge. 

5) Finding (p. 11) 

Discrepancy in the definition of the terms of National Aid Co-ordinator (NAC) and Executive National Co-ordinator (Executive NAC) and the specification of rights, duties and competency of the Executive NAC.

There were doubts about a reason for the inclusion of the ACU in the Section for European Affairs in view of the management system. The reason is that the Executive NAC reports directly to the NAC but from an organizational point of view the Executive NAC as the ACU Director reports to the Director General of the Section for European Affairs who then reports to the Deputy Prime Minister for European Integration.

The Organizational Rules of the Office of the Slovak Government fails to reflect competencies and activities relating to ISPA and SAPARD which were performed by ACU.

5) Measure adopted

To work out a new Organizational Rules of the Office of the Government and a new Organigramme of the Office of the Government and to incorporate therein the competencies to execute the agenda of ISPA and SAPARD and other programmes which will be prepared by the EU. Further, to incorporate therein provisions for the working agenda of the Director of Foreign Aid. 

6) Finding (p. 9)

The Guidelines on the Preparation and Implementation of the PHARE programme for the period of 2000-2006 approved by Resolution of the Slovak Government no. 656/1999 fail to specify the tasks or duties of the Executive NAC (Note: There is no reference to such a position in the Guidelines). The Guidelines do not govern the mechanism of co-operation between NAC and the National Authorising Officer (NAO, Secretary General of MF SR) to ensure the co-financing of projects from the state budget. In practice, there was an extremely high accrual of competencies in the Executive NAC. 

6) Measure adopted

To amend the Guidelines on the Preparation and Implementation of the PHARE programme for the period of 2000-2006 approved by the Resolution of the Government no. 656/1999. The amendment shall preciously define the competencies and the mission of the Director of Foreign Aid as well as the mechanism of cooperation between NAC and the National Authorising Officer in order to ensure the co-financing from the state budget.  
7) Finding (p. 11)

The ACU executed the Agenda beyond the competencies and responsibilities assigned to the ACU by the Organizational Rules of the Office of the Government.  

7) Measure adopted 

Regularly but minimum once per six months to perform an audit with the purpose to examine the adherence to the Organizational Rules of the Office of the Government which shall be amended in accordance with the findings of the Audit Report, particularly with the focus on the ACU agenda. 

8) Finding (p. 11)

The CFCU is only partially included in the Organizational Rules of the Office of the Slovak Government. The Organizational Rules do not contain the CFCU as an organizational unit and thus do not regulate either the status thereof, competencies or scope of tasks, all of which the CFCU is obliged to perform according to the Memorandum of Understanding. The Organizational Rules of the Office of the Slovak Government do not reflect competencies and activities related to ISPA and SAPARD which were performed by the ACU. 

8) Measure adopted

To work out a new Organizational Rules of the Office of the Government. The CFCU shall be removed from the responsibility of the ACU Director (conflict of interests, i.e. programming / contracting) and shall be created from 2002 as an independent  budgetary organization established by the Office of the Government under management of the Deputy Prime Minister for Legislation. 

9) Finding (p. 16)

No transparent evidence was submitted according to the required specification for 1998 and1999, such evidence for 1998 and 1999 does not exist. This means that the documents were filed but not recorded, i.e. processed in tan easy-to-survey manner. Evidence of project proposals for PHARE 2000 was kept in the form of tabular lists that contained projects divided into categories A, B, C. Even thought these lists provide some outline of the selection process during 2000 PHARE programming stage, they are insufficient to provide a complex and transparent outline and analysis of the sequence of steps taken within the selection process. 

9) Measure adopted

To work out an internal guidelines which shall govern the evidence of all documents, correspondence and projects vertically, i.e. along projects. The implementation of the guidelines shall be supported by suitable software and ensured by a responsible employee.  

10) Finding (p. 16)

No report was submitted to the Audit Team of any of the nine recorded foreign business trips to Brussels by the ACU Director as the Executive NAC where he had negotiations on projects selected in the Slovak Republic with respective institutions and representatives of the European Commission. The obligation was not fulfilled in spite of the fact that Direction no. 1/95 by the Head of the Office of the Slovak Government concerning the procedures in relations to business trips of 15 April 1995 as amended provides an obligation for staff of the Office of the Slovak Government to submit a report within 10 days of completion of a business trip that shall include among other information the purpose, proposals for utilization of business trip results, list of professional and specialized materials and location where they are stored, etc. According to statements by the relevant employees of the Office of the Slovak Government all other employees of the Office of the Slovak Government submitted the reports on their foreign business trips during the audited period. 

10) Measure adopted

Minimum once per three months to perform auditing of the adherence to Directive no. 1/95 issued by the Head of the Office of the Government concerning the procedures in relation to the business trips dated 15 April 1995 as amended, particularly to Art. 3 provision 5 which constitutes the obligation to submit a report on the business trip within10 days after its completion.  Further, to work out an internal regulation defining a minimum scope and structure of the report. To work out a methodology applied to the section of the report which deals with the direct negotiations on projects which shall include the list of the projects discussed, results obtained, reasons for approval/rejection, requirement for further clarification, persons participated in the project negotiations, an organization which they represented and the seat of headquarters, date and place of the meeting. This section of the report shall be maintained in files as an integral part of the project documentation.  

11) Finding (p. 32)

The executive NAC communicated almost exclusively with the EC Delegation and the DG Enlargement during negotiations concerning project proposals, without submitting written detailed information on the results and conclusions of negotiations to the NAC – the Deputy Prime Minister for European Integration, Director General of the Section for European Affairs, to whom he as the ACU Director reported. The information received was insufficient to allow the Audit Team to review ex post the selection procedure during multi-round negotiations or to verify whether the most advantageous projects had been selected or whether the rejection of other projects had be justifiable. 

11) Measure adopted

A new Directive issued by the Director General of the Section for European Affairs shall state the obligation for the Executive NAC to negotiate at the Delegation of the European Commission only if an another Slovak representative is present and within 24 hours to work out a minutes of the meeting in English and forward it to the Delegation of the European Commission. In case that the negotiations were on the projects, the minutes shall be maintained in records as an integral part of the project documentation. A special methodical instruction shall regulate the elaboration of the minutes and the decision making process related to projects.  

12) Finding (p. 32)

In some cases, the Executive NAC personally participated in the tender procedures as a voting member of evaluation committees (especially for larger tender procedures – from 12 projects reviewed during this audit – point 3 of the Audit Report – he was a member of the evaluation committee for projects SR 9898.04.01 (SPP) abd SR 9701.02.01 AIDR), during other tender procedures other members of the ACU staff participated as voting members. This participation arose from an Directive issued by the ACU Director as the Executive NAC  dated 6 July 1997 (documentation and the text of the Directive is enclosed in the Audit Report).

12) Measure adopted 

With the immediate effectiveness to abolish Directive of the Executive NAC dated 6 July 1997. The Head of the Office of the Government shall issue a directive prohibiting the Director of Foreign Aid and the ACU employees to uphold any position in the evaluation committee set for the tender or to interfere in the evaluation process. The Director of Foreign Aid or ACU employees can function only as observers upon a written request given by the CFCU director.

13) Finding (p. 33) 

As insufficient and ineffective was proved the individual provision of information on the basis of written applications, letters, requests and suggestions concerning the opportunity for financing, the information on the rejection of project proposals submitted by individual applicants due the non compliance with the priorities, date of submission, conditions, etc.  

13) Measure adopted

Every request for clarification shall be worked out in written and forward to the Applicant. The clarification shall be published in form of question submitted by the potential project applicant together with the response. In case of any general questions, the responses shall be in form of reference to the document where the information requested may be found out (published in the printed or electronic form – the Internet).

14) Finding (p. 33) 

Potential beneficiaries in the Slovak Republic are not aware of the opportunity to participate successfully in projects eligible for financial aid. 

There was insufficient publicity and information for potential beneficiaries and the general public concerning opportunities to receive financial aid under the PHARE programme and also on the rules, principles, criteria and conditions for the provision of financial aid under the PHARE programme. 

14) Measure adopted 

To identify a suitable periodically published paper (at the level of the Official Journal on Public Procurement or of the Collection) in which without any unreasonable delay shall be published all relevant information mainly calls for the submission and evaluation of projects, notifications on tenders for the selection of the Contractor and/or the Supplier based on the offer submitted as well as notifications on the results of the completed projects or offers or cancelled tenders. In order to inform the public, media like the Internet, daily press, radio, TV and other means of communication shall be used as well as the direct forwarding of a call to the selected group of potential aid beneficiaries in case that such situation occurs after the fist official publication. At the Office of the Government to work out a general manual for the co-ordination of pre-accession foreign aid, to ensure the elaboration of detailed periodically updated manuals for individual sectoral programmes of the pre-accession aid. 

15) Finding  (p. 40)

At the CFCU a number of documents and papers are missing that makes the audit impossible. In the procedures there are unreasonable breakouts, alterations and duplicities.   

15) Measure

The CFCU shall establish a system designed to keep documents and papers in files to prevent any missing and to ensure the adherence to the Act on Accounting and Act on the Slovak language. 

The proposal of the supplementary measures

resulted from the findings of OLAF verbal communication, the EP Committee for budgetary control, Department of Internal Control of the Office of the Government with the aim to improve the effectiveness and transparency of the use of the pre-accession financial aid within PHARE, ISPA, SAPARD, programmes and other forms of foreign aid

1. To ensure the general and authorised publicity of measures adopted

The Section for European Affairs shall work out a comprehensive report which shall include all relevant medium and long-term measures. The report shall be submitted for approval to the Government of the Slovak Republic. 

2. The provision of the information to the European Commission ensured by the  Government of the Slovak Republic 

The Government of the Slovak Republic shall inform the European Commission on the implementation of the measures adopted on the basis of the Supreme Audit Office findings, the Report of the EP and the OLAF findings

3. Exclusion of the conflict of interests

The Office of the Government shall verify once per six months the adherence to the all adopted principles governing the exclusion of the conflict of interests, in particular by the searching whether the employees of the Office of the Government have entered in the Commercial Register of the Slovak Republic and in the Small Traders Register as the members of statutory bodies of the private companies.  

4.  Financial control

The Office of the Government shall ensure that a financial audit shall be regularly executed in relation to the pre-accession financial aid at all levels responsible for it including implementation agencies and final beneficiaries of the aid. 

5. Internal audit

The Office of the Government shall ensure that an internal audit shall verify the adherence to the law and the procedures in relation to the implementation of pre-accession aid considering the transparency, equal opportunity, competitiveness and non-discrimination. Internal rules governing the foreign business trips and the decision making process in relation to the project proceedings shall be audited as well. 

6. The publication of results concerning all tenders

The Office of the Government shall ensure a due publication of the results concerning all project tenders. Results shall be published in ordinary way and without any unreasonable delay by means of suitable media (the Internet, bulletins, etc.)

7. To increase the independence of the implementation agencies


The Office of the Government shall work out a proposal for a suitable institutional model of the implementation agencies as independent legal entities co-financed from the state budget. 

8.  To transform implementation agencies

 To transform all implementation agencies including the CFCU with the effectiveness from 1 January 2002 as independent organisation established by the Slovak Government and funded by the state budget funds. 

9. Negotiations with the presence of a representative of the Mission of the Slovak Republic to the European Community in Brussels

All negotiations on the foreign aid within the PHARE, ISPA, SAPARD and others in the EU bodies which are related to the project selection and decision-making process shall be held only with the presence of the Mission representative. 

10. Negotiations with the presence of a representative of the Embassy of the Slovak Republic in a donor state

All negotiations on the pre-accession foreign aid granted on the basis of bilateral agreements with the EU member states related to the project selection and decision-making process shall be held only with the presence of a representative of the Embassy of the Slovak Republic in a donor state.  

11. A new structure of the web-page on the foreign aid

The Section for European Affairs of the Office of the Government shall prepare a new structure of the web page based on the “user friendly” principle. The structure shall facilitate the publication of all relevant data on the Internet concerning the foreign aid grants by means of unified standard structural procedure applied to the user’s excess and the data presentation on this page with a suitable graphic support and browser. 

The present condition related to the measures adopted and implemented to the Audit Report

1. The Office of the Government terminated the labour contract with the ACU Director. 

2. The competence of CBC co-ordination was passed from the Office of the Government to the Ministry of construction and regional development.  

3. New Organigramme of the Section for European Affairs has been worked out and submitted for comments. Upon the completion the Organigramme shall be approved by the Government. The CFCU shall be removed from the competence of the ACU Director. The administrative capacities of the CFCU shall increase by 8 employees with the effect  of 1 January 2002.

4. New Organizational Rules governs the internal filing and evidence system of documents and papers directly linked to the projects. 

5. The Central Contact Point of OLAF shall be established at the Office of the Government. The terms and conditions ruling the establishment are presently negotiated with the OLAF and the European Commission. The Office of the Government is responsible for the personal and technical provision. The Central Contact Point of OLAF shall function with the effectiveness of 1 January 2002. 

6. The National Council of the Slovak Republic passed Act on Financial control and internal audit, which enforces competencies in the area of financial control and extends the competence to the foreign aid and the state aid.  

7. The administrative capacities of the Section for European Affairs and the overall structure of pre-accession aid shall be increased with the effectiveness of 1 January 2002 by 9 employees.

8. The bilateral co-operation aimed at the strengthening of the accession process of the Slovak Republic to the EU was passed from the Ministry of Foreign Affairs of the Slovak Republic to the Office of the Government. Following the transfer of this competence, the programming of projects complementary with the PHARE programme is currently under the responsibility of the ACU. 

9. New guidelines on the evidence of documents and papers have been drafted. According to the guidelines all relevant documentation shall be kept in files along project. Within the PHARE project a FlexManager programme was delivered for this purpose but never fully implemented. The FlexManager programme functions as a basis for the supportive software product currently under development. Further, a special methodology applied to the evidence of documents and papers is worked out in accordance with the legal provisions effective in the EU.  

10. New guidelines on the submission and evaluation of projects related to the EU pre-accession aid and the bilateral foreign co-operation is worked out. The guidelines ensure that the relevant documentation is proceeded in order to maintain in records the contents thereof for the period of decision-making process including all its stages. 

11. Information on the preparation, selection and implementation of projects and on the results of projects evaluation and tenders is published via the Internet and thus, accessible by the general public. 

12. Negotiations held in the European Commission bodies are held with the presence of a representative of the Mission of the Slovak Republic to the European Community. Negotiations on bilateral aid are held with the presence of a representative of the Slovak Embassy in a donor state. 

13. The vast majority of the measures resulted from the findings of the Interim Report worked out by the Supreme Audit Office of the Slovak Republic has been already implemented.  

14. The Deputy Prime Minister for European Integration was briefed on two occasions by the representatives of the state legal investigation authorities of the preliminary findings of the ongoing investigation. The findings have not confirmed any criminal law responsibility due to the misuse of the EU financial funds. 

15. Strengthening of administrative capacities in the Slovak Administration with the creation of 1096 supplementary posts in the State Budget for 2002, of which 165 for services with responsibilities in the use, control and evaluation of pre-accession funds. This is an unprecedented effort of the Slovak Government considering the constraints of the Slovak State Budget. 

16. At the request of the Commission acceptance of the Slovak Authorities to launch a general evaluation of all implementing agencies (including the National Fund) for PHARE and ISPA. This exercises (based on answering the EDIS questionnaire elaborated by the Commission) will consist in an analysis of the existing weaknesses and of the proposals how to improve the use, control and management of the pre-accession funds in these agencies. The exercise shall start this year, firstly for ISPA and then for PHARE and will be concluded in the course of 2002. 

17. Creation of temporary (till the end of 2002) bilateral PHARE High Level Working Group, consisted of 6 persons (3 from the Slovak Republic and 3 from DG Enlargement). The nomination of the Deputy Prime Minister for European Integration as a member demonstrates the high importance which the Slovak Republic attaches to the work of this group. The group is consultative and the purpose thereof is to support the responsible Slovak Authorities in their work to improve the use of the pre-accession funds in their country. At the end of its mandate it will bring out a short report summarizing the state of play of all measures adopted by the Slovak Republic in this respect. The group met twice till now. 
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